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TRIBAL RECOGNITION 


TUESDAY, SEPTEMBER 17, 2002 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 10 a.m. in room 485, 
Senate Russell Building, Hon. Daniel K. Inouye (chairman of the 
committee) presiding. 

Present: Senators Inouye and Campbell. 

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM 
HAWAII, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS 

The Committee on Indian Affairs meets this morning to receive 
testimony on two measures, S. 1392, a bill to establish procedures 
for the Bureau of Indian Affairs of the Department of Interior with 
respect to tribal recognition and S. 1393, a bill to provide grants 
to ensure full and fair participation in certain decisionmaking proc- 
esses at the Bureau of Indian Affairs. 

[Text of S. 1392 and S. 1393 follow:] 
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107th CONGRESS 
1st Session 


S. 1392 


To establish procedures for the Bureau of Indian Affairs of the Department 
of the Interior with respect to tribal recognition. 


IN THE SENATE OF THE UNITED STATES 

August 3, 2001 

Mr. Dodd (for himself and Mr. Lieberman) introduced the following bill; 
which was read twice and referred to the Committee on Indian Affairs 


A BILL 

To establish procedures for the Bureau of Indian Affairs 
of the Department of the Interior with respect to tribal 
recognition. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

4 (a) Short Title. — T his Act may be cited as the 

5 “Tribal Recognition and Indian Bureau Enhancement Act 

6 of 2001”. 

7 (b) Table of Contents. — The table of contents of 

8 this Act is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Findings. 

Sec. 3. Purposes. 


i 
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Sec. 4. Definitions. 

Sec. 5. Effect of acknowledgment of tribal existence. 

Sec. 6. Scope. 

Sec. 7. Letter of intent. 

Sec. 8. Duties of the Department. 

Sec. 9. Requirements for the documented petition. 

Sec. 10. Mandatory criteria for Federal acknowledgment. 

Sec. 11. Previous Federal acknowledgment. 

Sec. 12. Notice of receipt of a letter of intent or documented petition. 

Sec. 13. Processing of the documented petition. 

Sec. 14. Testimony arid the opportunity to be heard. 

Sec. 15. Written submissions by interested parties. 

Sec. 16. Publication of final determination. 

Sec. 17. Independent review, reconsideration, and final action. 

Sec. 18. Implementation of decision acknowledging status as an Indian tribe. 
Sec. 19. Authorization of appropriations. 

1 SEC. 2. FINDINGS. 

2 Congress makes the following findings: 

3 (1) The United States has an obligation to rec- 

4 ognize and respect the sovereignty of Native Amer- 

5 iean peoples who have maintained their social, cul- 

6 tural, and political identity. 

7 (2) All Native American tribal governments 

8 that represent tribes that have maintained their so- 

9 cial, cultural, and political identity, to the extent 

10 possible within the context of history, are entitled to 

11 establish government-to-government relations with 

12 the United States and are entitled to the rights ap- 

13 pertaining to sovereign governments. 

14 (3) The Bureau of Indian Affairs of the De- 

15 partment of the Interior exercises responsibility for 

16 determining whether Native American groups con- 

17 stitute “Federal Tribes” and are therefore entitled 
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1 to be recognized by the United States as sovereign 

2 nations. 

3 (4) In recent years, the decisionmaking process 

4 used by the Bureau of Indian Affairs to resolve 

5 claims of tribal sovereignty has been widely criti- 

6 cized. 

7 (5) In order to ensure continued public con- 

8 fidence in the Federal Government’s decisions per- 

9 tabling to tribal recognition, it is necessary to re- 

10 form the recognition process. 

1 1 SEC. 3. PURPOSES. 

12 The purposes of this Act are as follows: 

13 (1) To establish administrative procedures to 

14 extend Federal recognition to certain Indian groups. 

15 (2) To extend to Indian groups that are deter - 

16 mined to be Indian tribes the protection, services, 

17 and benefits available from the Federal Government 

18 pursuant to the Federal trust responsibility with re- 

19 spect to Indian tribes. 

20 (3) To extend to Indian groups that are deter - 

21 mined to be Indian tribes the immunities and privi- 

22 leges available to other federally acknowledged In- 

23 dian tribes by virtue of their status as Indian tribes 

24 with a go vernment-to -government relationship with 

25 the United States. 
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1 (4) To ensure that when the Federal Govern - 

2 ment extends acknowledgment to an Indian group, 

3 the Federal Government does so based upon clear, 

4 factual evidence derived from an open and objective 

5 administrative process. 

6 (5) To provide clear and consistent standards of 

7 administrative review of documented petitions for 

8 Federal acknowledgment. 

9 (6) To clarify evidentiary standards and expe- 

10 dite the administrative review process by providing 

11 adequate resources to process petitions. 

12 SEC. 4. DEFINITIONS. 

13 In this Act: 

14 (1) Bureau. — The term “Bureau” means the 

15 Bureau of Indian Affairs of the Department of the 

16 Interior. 

17 (2) Department. — The term “Department” 

18 means the Department of the Interior. 

19 (3) Documented petition. — T he term “docu- 

20 mented petition” means the detailed arguments 

21 made by a petitioner to substantiate the petitioner’s 

22 claim to continuous existence as an Indian tribe, to- 

23 gether with the factual exposition and all documen- 

24 tary evidence necessary to demonstrate that the ar- 
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1 guments address the mandatory criteria set forth in 

2 section 10. 

3 (4) Historically, historic al , or his- 

4 TORY. — The term “historically”, “historical”, or 

5 “history” means dating from the first sustained con- 

6 tact with non-Indians. 

7 (5) Indian group or group. — T he term “In- 

8 dian group” or “group” means any Indian or Alaska 

9 Native aggregation within the continental United 

10 States that the Secretary does not acknowledge to be 

1 1 an Indian tribe. 

12 (6) Indian tribe; tribe. — T he terms “Indian 

13 tribe” and “tribe” mean any group that the Sec- 

14 retary determines to have met the mandatory cri- 

15 teria set forth in section 10. 

16 (7) Petitioner. — The term “petitioner” 

17 means any entity that has submitted a letter of in- 

18 tent to the Secretary requesting acknowledgment 

19 that the entity is an Indian tribe. 

20 (8) Secretary. — The term “Secretary” means 

21 the Secretary of the Interior. 

22 SEC. 5. EFFECT OF ACKNOWLEDGMENT OF TRIBAL EXIST- 

23 ENCE. 

24 Acknowledgment of an Indian tribe under this Act — 
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1 (1) confers the protection, services, and benefits 

2 of the Federal Government available to Indian tribes 

3 by virtue of their status as tribes; 

4 (2) means that the tribe is entitled to the im- 

5 munities and privileges available to other federally 

6 acknowledged Indian tribes by virtue of their govern- 

7 ment-to-government relationship with the United 

8 States; 

9 (3) means that the United States recognizes 

10 that the tribe has the responsibilities, powers, limita- 

11 tions, and obligations of a federally acknowledged 

12 Indian tribe; and 

13 (4) subjects the Indian tribe to the same au- 

14 thority of Congress and the United States to which 

15 other federally acknowledged tribes are subjected. 

16 SEC. 6. SCOPE. 

17 (a) In General. — This Act applies only to those Na- 

18 five American Indian groups indigenous to the continental 

19 United States which are not currently acknowledged as In- 

20 dian tribes by the Department. It is intended to apply only 

21 to groups that can present evidence of a substantially con- 

22 tinuous tribal existence and which have functioned as au- 

23 tonomous entities throughout history until the date of the 

24 submission of the documented petition. 
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1 (b) Exclusions. — The procedures established under 

2 this Act shall not apply to any of the following: 

3 (1) Any Indian tribe, organized band, pueblo, 

4 Alaska Native Adage, or community that, as of the 

5 date of enactment of this Act, has been acknowl- 

6 edged as such and is receiving services from the Bu- 

7 reau. 

8 (2) An association, organization, corporation, or 

9 group of any character that has been formed after 

10 December 31, 2002. 

11 (3) Splinter groups, political factions, conunu- 

12 nities, or groups of any character that separate from 

13 the main body of a currently acknowledged tribe, ex- 

14 cept that any such group that can establish clearly 

15 that the group has functioned throughout history 

16 until the date of the submission of the documented 

17 petition as an autonomous tribal entity may be ac- 

18 knowledged under this Act, even though the group 

19 has been regarded by some as part of or has been 

20 associated in some manner with an acknowledged 

21 North American Indian tribe. 

22 (4) Any group which is, or the members of 

23 which are, subject to congressional legislation termi- 

24 nating or forbidding the Federal relationship. 
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1 (5) Any group that previously petitioned and 

2 was denied Federal acknowledgment under part 83 

3 of title 25 of the Code of Federal Regulations prior 

4 to the date of enactment of this Act, including reor- 

5 ganized or reconstituted petitioners previously de- 

6 nied, or splinter groups, spinoffs, or component 

7 groups of any type that were once part of petitioners 

8 previously denied. 

9 (c) Pending Petitions. — Any Indian group whose 

10 documented petition is under active consideration under 

11 the regulations referred to in subsection (b)(5) as of the 

12 date of enactment of this Act, and for which a determina- 

13 tion is not final and effective as of such date, may opt 

14 to have their petitioning process completed in accordance 

15 with this Act. Any such group may request a suspension 

16 of consideration in accordance with the provisions of sec- 

17 tion 83.10(g) of title 25 of the Code of Federal Regula- 

18 tions, as in effect on the date of enactment of this Act, 

19 of not more than 180 days in order to provide additional 

20 information or argument. 

21 SEC. 7. LETTER OF INTENT. 

22 (a) In General. — Any Indian group in the continen- 

23 tal United States that desires to be acknowledged as an 

24 Indian tribe and that can satisfy the mandatory criteria 

25 set forth in section 10 may submit a letter of intent to 
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1 the Secretary. A letter of intent may be filed in advance 

2 of, or at the same time as, a group’s documented petition. 

3 (b) Approval of Governing Body. — A letter of in- 

4 tent must be produced, dated, and signed by the governing 

5 body of the Indian group submitting the letter. 

6 SEC. 8. DUTIES OF THE DEPARTMENT. 

7 (a) Publication of List of Indian Tribes. — The 

8 Department shall publish in the Federal Register, no less 

9 frequently than every 3 years, a list of all Indian tribes 

10 entitled to receive services from the Bureau by virtue of 

11 their status as Indian tribes. The list may be published 

12 more frequently, if the Secretary deems it necessary. 

13 (b) Guidelines for Preparation of Docu- 

14 mented Petitions. — 

15 (1) In general. — The Secretary shall make 

16 available guidelines for the preparation of docu- 

17 mented petitions. Such guidelines shall include the 

1 8 following: 

19 (A) An explanation of the criteria and 

20 other provisions relevant to the Department’s 

21 consideration of a documented petition. 

22 (B) A discussion of the types of evidence 

23 which may be used to demonstrate satisfaction 

24 or particular criteria. 
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1 (C) General suggestions and guidelines on 

2 how and where to conduct research. 

3 (D) An example of a documented petition 

4 format, except that such example shall not pre- 

5 elude the use of any other format. 

6 (2) Supplementation and revision. — The 

7 Secretary may supplement or update the guidelines 

8 as necessary. 

9 (c) Assistance. — The Department shall, upon re- 

10 quest, provide petitioners with suggestions and advice re- 

11 garding preparation of the documented petition. The De- 

12 partment shall not be responsible for any actual research 

13 necessary to prepare such petition. 

14 (d) Notice Regarding Current Petitions. — Any 

15 Indian group whose documented petition is under active 

16 consideration as of the date of enactment of this Act shall 

17 be notified of the opportunity under section 6(c) to choose 

18 whether to complete their petitioning process under the 

19 provisions of this Act or under the provisions of part 83 

20 of title 25 of the Code of Federal Regulations, as in effect 

21 on the day before such date. 

22 (e) Notice to Groups With a Letter op In- 

23 tent. — Any group that has submitted a letter of intent 

24 to the Department as of the date of enactment of this Act 

25 shall be notified that any documented petition submitted 
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1 by the group shall be considered under the provisions of 

2 this Act, 

3 SEC. 9. REQUIREMENTS FOR THE DOCUMENTED PETITION. 

4 (a) In General. — The documented petition may be 

5 in any readable form that contains detailed, specific evi- 

6 deuce in support of a request to the Secretary to acknowl- 

7 edge tribal existence. 

8 (b) Approv al of Governing Body. — The docu- 

9 merited petition must include a certification, signed and 

10 dated by members of the group’s governing body, stating 

11 that it is the group’s official documented petition. 

12 (c) Satisfaction of Mandatory Criteria. — A pe- 

13 titioner must satisfy all of the mandatory criteria set forth 

14 in section 10 in order for tribal existence to be acknowl- 

15 edged. The documented petition must include thorough ex- 

16 planations and supporting documentation in response to 

17 all of such criteria. 

18 (d) Standards for Denial. — 

19 (1) In general. — Subject to paragraphs (2) 

20 and (3), a petitioner shall not be acknowledged if the 

21 evidence presented by the petitioner or others is in- 

22 sufficient to demonstrate that the petitioner meets 

23 each of the mandatory criteria in section 10. 

24 (2) Reasonable likelihood of v al idity. — 

25 A criterion shall be considered met if the Secretary 
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1 finds that it is more likely than not that the evi- 

2 donee presented demonstrates the establishment of 

3 the criterion. 

4 (3) Conclusive proof not required. — Con- 

5 elusive proof of the faets relating to a criterion shall 

6 not be required in order for the criterion to be con- 

7 sidered met. 

8 (e) Consideration of Historical Situations. — 

9 Evaluation of petitions shall take into account historical 

10 situations and time periods for which evidence is demon- 

11 strably limited or not available. The limitations inherent 

12 in demonstrating the historical existence of community 

13 and political influence or authority shall also be taken into 

14 account. Existence of community and political influence 

15 or authority shall be demonstrated on a substantially con- 

16 tinuous basis, but such demonstration does not require 

17 meeting these criteria at every point in time. Fluctuations 

18 in tribal activity during various years shall not in them- 

19 selves be a cause for denial of acknowledgment under 

20 these criteria. 

21 SEC. 10. MANDATORY CRITERIA FOR FEDERAL ACKNOWL- 

22 EDGMENT. 

23 The mandatory criteria for Federal acknowledgment 

24 are the following: 
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1 (1) Identification on a substantially 

2 CONTINUOUS BASIS. — The petitioner has been identi- 

3 tied as an American Indian entity on a substantially 

4 continuous basis since 1900. Evidence that the 

5 group’s character as an Indian entity has from time 

6 to time been denied shall not be considered to be 

7 conclusive evidence that this criterion has not been 

8 met. Evidence to be relied upon in determining a 

9 group’s Indian identity may consist of any 1, or a 

10 combination, of the following, as well as other evi- 

11 deuce of identification by other than the petitioner 

12 itself or its members: 

13 (A) Identification as an Indian entity by 

14 Federal authorities. 

15 (B) Relationships with State governments 

16 based on identification of the group as Indian. 

17 (C) Dealings with a county, parish, or 

18 other local government in a relationship based 

19 on the group’s Indian identity. 

20 (D) Identification as an Indian entity by 

21 anthropologists, historians, or other scholars. 

22 (E) Identification as an Indian entity in 

23 newspapers and books. 
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(F) Identification as an Indian entity in 
relationships with Indian tribes or with na- 
tional, regional, or State Indian organizations. 
(2) Distinct community. — 

(A) In general. — A predominant portion 
of the petitioning group comprises a distinct 
community and has existed as a community 
from historical times until the date of the sub- 
mission of the documented petition. This cri- 
terion may be demonstrated by some combina- 
tion of the following evidence or other evidence: 

(i) Significant rates of marriage with- 
in the group, or, as may be culturally re- 
quired, patterned out-marriages with other 
Indian populations. 

(ii) Significant social relationships 
connecting individual members. 

(iii) Significant rates of informal so- 
cial interaction which exist broadly among 
the members of a group. 

(iv) A significant degree of shared or 
cooperative labor or other economic activity 
among the membership. 
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(v) Evidence of strong patterns of dis- 
crimination or other social distinctions by 
nonmembers. 

(vi) Shared sacred or secular ritual 
activity encompassing most of the group. 

(vii) Cultural patterns shared among 
a significant portion of the group that are 
different from those of the non-Indian pop- 
ulations with whom it interacts. Such pat- 
terns must function as more than a sym- 
bolic identification of the group as Indian, 
and may include language, kinship organi- 
zation, or religious beliefs and practices. 

(Aiii) The persistence of a named, col- 
lective Indian identity continuously over a 
period of more than 50 years, notwith- 
standing changes in name. 

(ix) A demonstration of historical po- 
litical influence under the criterion in para- 
graph (3) shall be evidence for demonstrat- 
ing historical community. 

(B) Sufficient evidence. — A petitioner 
shall be considered to have provided sufficient 
evidence of community at a given point in time 


24 
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if evidence is provided to demonstrate any 1 of 
the following: 

(i) More than 50 percent of the mem- 
bers reside in a geographical area exclu- 
sively or almost exclusively composed of 
members of the group, and the balance of 
the group maintains consistent interaction 
with some members of the community. 

(ii) At least 50 percent of the mar- 
riages in the group are between members 
of the group. 

(iii) At least 50 percent of the group 
members maintain distinct cultural pat- 
terns such as language, kinship organiza- 
tion, or religious beliefs and practices. 

(iv) There are distinct community so- 
cial institutions encompassing most of the 
members, such as kinship organizations, 
formal or informal economic cooperation, 
or religious organizations. 

(v) The group has met the criterion in 
paragraph (3) using evidence described in 
paragraph (3) (A). 

(3) Political influence or authority. — 
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(A) In general. — The petitioner has 
maintained political influence or authority over 
its members as an autonomous entity from his- 
torical times until the date of the submission of 
the documented petition. This criterion may be 
demonstrated by some combination of the fol- 
lowing evidence or by other evidence: 

(i) The group is able to mobilize sig- 
nificant numbers of members and signifi- 
cant resources from its members for group 
purposes. 

(ii) Most of the membership considers 
issues acted upon or actions taken by 
group leaders or governing bodies to be of 
importance. 

(iii) There is widespread knowledge, 
communication, and involvement in politi- 
cal processes by most of the group’s mem- 
bers. 

(iv) The group meets the criterion in 
paragraph (2) at more than a minimal 
level. 

(v) There are internal conflicts which 
show controversy over valued group goals, 
properties, policies, processes, or decisions. 
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(B) Sufficient evidence. — 

(i) In general. — A petitioning group 
shall be considered to have provided suffi- 
cient evidence to demonstrate the exercise 
of political influence or authority at a 
given point in time by demonstrating that 
group leaders or other mechanisms exist or 
existed that — 

(I) allocate group resources such 
as land and residence rights on a con- 
sistent basis; 

(II) settle disputes between mem- 
bers or subgroups by mediation or 
other means on a regular basis; 

(III) exert strong influence on 
the behavior of individual members, 
such as the establishment or mainte- 
nance of norms and the enforcement 
of sanctions to direct or control be- 
havior; or 

(IV) organize or influence eco- 


24 
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(ii) Presumptive evidence. — A 
group that has met the requirements in 
paragraph (2) (A) at a given point in time 
shall be considered to have provided suffi- 
cient evidence to meet this criterion at that 
point in time. 

(4) Governing document and membership 
CRITERIA. — Submission of a copy of the group’s gov- 
erning' document and membership criteria. In the 
absence of a written document, the petitioner must 
provide a statement describing in full its member- 
ship criteria and current governing procedures. 

(5) Descendants from a historical Indian 

TRIBE. 

(A) In general. — The petitioner’s mem- 
bership consists of individuals who descend 
from a historical Indian tribe or from historical 
Indian tribes which combined and functioned as 
a single autonomous political entity. Evidence 
acceptable to the Secretary which can be used 
for this purpose includes the following: 

(i) Polls prepared by the Secretary on 
a descendancy basis for purposes of dis- 
tributing claims money, providing allot- 
ments, or other purposes. 
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(ii) Federal, State, or other official 
records or evidence identifying group mem- 
bers or ancestors of such members as 
being descendants of a historical tribe or 
tribes that combined and functioned as a 
single autonomous political entity. 

(iii) Church, school, and other similar 
enrollment records identifying group mem- 
bers or ancestors of such members as 
being descendants of a historical tribe or 
tribes that combined and functioned as a 
single autonomous political entity. 

(iv) Affidavits of recognition by tribal 
elders, leaders, or the tribal governing body 
identifying group members or ancestors of 
such members as being descendants of a 
historical tribe or tribes that combined and 
functioned as a single autonomous political 
entity. 

(v) Other records or evidence identify- 
ing members or ancestors of such members 
as being descendants of a historical tribe 
or tribes that combined and functioned as 
a single autonomous political entity. 
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1 (B) Certified membership list. — The 

2 petitioner must provide an official membership 

3 list, separately certified by the group’s govern - 

4 ing body, of all known current members of the 

5 group. The list must include each member’s full 

6 name (including maiden name), date of birth, 

7 and current residential address. The petitioner 

8 shall also provide a copy of each available 

9 former list of members based on the group’s 

10 own defined criteria, as well as a statement de- 

1 1 scribing the circumstances surrounding the 

12 preparation of the current list and, insofar as 

13 possible, the circumstances surrounding the 

14 preparation of former lists. 

15 (6) Membership is composed principally 

16 OF INDIVIDUALS WHO ARE NOT MEMBERS OF AN AC- 

17 KNOWLEDGED TRIBE. 

18 (A) In general. — T he membership of the 

19 petitioning group is composed principally of in- 

20 dividuals who are not members of any acknowl- 

21 edged North American Indian tribe. 

22 (B) Exception. — A petitioning group may 

23 be acknowledged even if its membership is com- 

24 posed principally of individuals whose names 

25 have appeared on rolls of, or who have been 
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1 otherwise associated with, an acknowledged In- 

2 dian tribe, if the group establishes that it has 

3 functioned throughout history until the date of 

4 the submission of the documented petition as a 

5 separate and autonomous Indian tribal entity, 

6 that its members do not maintain a bilateral 

7 political relationship with the acknowledged 

8 tribe, and that its members have provided writ- 

9 ten confirmation of their membership in the pe- 

10 titioning group. 

11 (7) NO LEGISLATION TERMINATES OR PRO- 

12 HIBITS THE FEDER AL RELATIONSHIP. Neither the 

13 petitioner nor its members are the subject of con- 

14 gressional legislation that has expressly terminated 

15 or forbidden the Federal relationship. 

16 SEC. 11. PREVIOUS FEDERAL ACKNOWLEDGMENT. 

17 The provisions of section 83.8 of title 25 of the Code 

18 of Federal Regulations, as in effect on the date of enact- 

19 ment of this Act, shall apply 111111 respect to petitioners 

20 claiming previous Federal acknowledgment under this Act. 

21 SEC. 12. NOTICE OF RECEIPT OF A LETTER OF INTENT OR 

22 DOCUMENTED PETITION. 

23 (a) Notice and Publication. — 

24 (1) In General. — W ithin 30 days after receiv- 

25 ing a letter of intent, or a documented petition if a 
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1 letter of intent lias not previously been received and 

2 noticed, the Secretary shall acknowledge such receipt 

3 in writing and shall have published within 60 days 

4 in the Federal Register a notice of such receipt. 

5 (2) Requirements. — The notice published in 

6 the Federal Register shall include the following: 

7 (A) The name, location, and mailing ad- 

8 dress of the petitioner and such other informa- 

9 tion as will identify the entity submitting the 

10 letter of intent or documented petition. 

11 (B) The date the letter or petition was re- 

12 ceived. 

13 (C) Information regarding how interested 

14 and informed parties may submit factual or 

15 legal arguments in support of, or in opposition 

16 to, the petitioner’s request for acknowledgment 

17 or to request to be kept informed of all general 

18 actions affecting the petition. 

19 (D) Information regarding where a copy of 

20 the letter of intent and the documented petition 

21 may be examined. 

22 (b) Other Notification. — The Secretary shall no- 

23 tify, in writing, the chief executive officer, members of 

24 Congress, and attorney general of the State in which a 

25 petitioner is located and of each State in which the peti- 
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1 tioner historically has been located. The Secretary shall 

2 also notify any recognized tribe and any other petitioner 

3 which appears to have a relationship with the petitioner, 

4 including a historical relationship, or which may otherwise 

5 be considered to have a potential interest in the acknowl- 

6 edgment determination. The Secretary shall also notify the 

7 chief executive officers of the counties and municipalities 

8 located in the geographic area historically occupied by the 

9 petitioning group. 

10 (c) Other Publication. — The Secretary shall also 

1 1 publish the notice of receipt of the letter of intent, or docu- 

12 mented petition if a letter of intent has not been previously 

13 received, in a major newspaper or newspapers of general 

14 circulation in the town or city nearest to the petitioner. 

15 Such notice shall include the information required under 

16 subsection (a)(2). 

17 SEC. 13. PROCESSING OF THE DOCUMENTED PETITION. 

18 The provisions of section 83.10 of title 25 of the Code 

19 of Federal Regulations, as in effect on the date of enact - 

20 ment of this Act, shall apply with respect to the processing 

21 of a documented petition under this Act. 

22 SEC. 14. TESTIMONY AND THE OPPORTUNITY TO BE 

23 HEARD. 

24 (a) In General. — The Secretary shall consider all 

25 relevant evidence from any interested party including 
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1 neighboring municipalities that possess information bear- 

2 ing on whether to recognize an Indian group or not. 

3 (b) Hearing Upon Request. — Upon an interested 

4 party’s request, and for good cause shown, the Secretary 

5 shall conduct a formal hearing at which all interested par- 

6 ties may present evidence, call witnesses, cross-examine 

7 witnesses, or rebut evidence in the record or presented by 

8 other parties during the hearing. 

9 (c) Transcript Required. — A transcript of any 

10 hearing held under this section shall be made and shall 

11 become part of the administrative record upon which the 

12 Secretary is entitled to rely in determining whether to rec- 

13 ognize an Indian group. 

14 SEC. 15. WRITTEN SUBMISSIONS BY INTERESTED PARTIES. 

15 The Secretary shall consider any written materials 

16 submitted to the Bureau from any interested party, in- 

17 eluding neighboring municipalities, that possess informa- 

18 tion bearing on whether to recognize an Indian group. 

19 SEC. 16. PUBLICATION OF FINAL DETERMINATION. 

20 The Secretary shall publish in the Federal Register 

21 a complete and detailed explanation of the Secretary’s 

22 final decision regarding a documented petition under this 

23 Act, including express finding of facts and of law with re- 

24 gard to each of the critera listed in section 10. 


•s r 392 rs 



27 


26 

1 SEC. 17. INDEPENDENT REVIEW, RECONSIDERATION, AND 

2 FINAL ACTION. 

3 The provisions of section 83.11 of title 25 of the Code 

4 of Federal Regulations, as in effect on the date of enact- 

5 ment of this Act, shall apply with respect to the independ- 

6 ent review, reconsideration, and final action of the Sec- 

7 retary on a documented petition under this Act. 

8 SEC. 18. IMPLEMENTATION OF DECISION ACKNOWLEDGING 

9 STATUS AS AN INDIAN TRIBE. 

10 The provisions of section 83.12 of title 25 of the Code 

11 of Federal Regulations, as in effect on the date of enact- 

12 ment of this Act, shall apply with respect to the implemen- 

13 tation of a decision under this Act acknowledging a peti- 

14 tioner as an Indian tribe. 

15 SEC. 19. AUTHORIZATION OF APPROPRIATIONS. 

16 There is authorized to be appropriated to carry out 

17 this Act, $10,000,000 for fiscal year 2002 and each fiscal 

1 8 year thereafter. 

O 
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107th CONGRESS 
1st Session 

To provide grants to ensure full and fair participation in certain 
decisionmaking processes at the Bureau of Indian Affairs. 



IN THE SENATE OF THE UNITED STATES 

August 3, 2001 

Mr. Dodd (for himself and Mr. Lieberman) introduced the following bill; 
which was read twice and referred to the Committee on Indian Affairs 


A BILL 

To provide grants to ensure full and fair participation in 
certain decisionmaking processes at the Bureau of Indian 
Affairs. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. GRANT PROGRAM. 

4 (a) In General. — T o the extent that amounts are 

5 appropriated and acceptable requests are submitted, the 

6 Secretary shall award grants to eligible local governments 

7 and eligible Indian groups to promote the participation of 

8 such governments and groups in the decisionmaking proc- 

9 ess related to the actions described in subsection (b), if 
10 the Secretary determines that the assistance provided 
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1 under such a grant is necessary to protect the interests 

2 of the government or group and would otherwise promote 

3 the interests of just administration within the Bureau of 

4 Indian Affairs. 

5 (b) Actions for Which Grants May Be Avall- 

6 able. — The Secretary may award grants under this sec- 

7 tion for participation assistance related to the following 

8 actions: 

9 (1) Acknowledgment. — A n Indian group is 

10 seeking Federal acknowledgment or recognition, or a 

11 terminated Indian tribe is seeking to be restored to 

12 federally- recognized status. 

13 (2) Trust status. — A federally-recognized In- 

14 dian tribe has asserted trust status with respect to 

15 land within the boundaries of an area over which a 

16 local government currently exercises jurisdiction. 

17 (3) Trust LAND. — A federally-recognized In- 

18 dian tribe has filed a petition with the Secretary of 

19 the Interior requesting that land within the bound- 

20 aries of an area over which a local government is 

21 currently exercising jurisdiction be taken into trust. 

22 (4) Land claims. — A n Indian group or a fed- 

23 erally-recognized Indian tribe is asserting a claim to 

24 land based upon a treaty or a law specifically appli- 

25 cable to transfers of land or natural resources from, 
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1 by, or on behalf of any Indian, Indian tribe, or 

2 group, or band of Indians (including the Acts com- 

3 monly known as the Trade and Intercourse Acts (1 

4 Stat. 137; 2 Stat. 139; and 4 Stat. 729)). 

5 (5) Other actions. — Any other action or pro- 

6 posed action relating to an Indian group or feder- 

7 ally-recognized Indian tribe if the Secretary deter- 

8 mines that the action or proposed action is likely to 

9 significantly affect the citizens represented by a local 

10 government. 

11 (c) Amount op Grants. — Grants awarded under 

12 this section to a local government or eligible Indian group 

13 for any one action may not exceed $500,000 in any fiscal 

14 year. 

15 (d) Definitions. — In this section: 

16 (1) Acknowledged Indian tribe. — The term 

17 “acknowledged Indian tribe” means any Indian 

18 tribe, band, nation, pueblo, or other organized group 

19 oi' community which is recognized as eligible for the 

20 special programs and sendees provided by the 

21 United States to Indians because of their status as 

22 Indians. 

23 (2) Eligible Indian group. — The term “eligi- 

24 ble Indian group” means a group that — 
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1 (A) is determined by the Secretary to be in 

2 need of financial assistance to facilitate fair 

3 participation in a pending action described in 

4 subsection (b); 

5 (B) is an acknowledged Indian Tribe or 

6 has petitioned the Secretary to be acknowledged 

7 as a Indian Tribe; and 

8 (C) petitions the Secretary for a grant 

9 under subsection (a). 

10 (3) Eligible local government. — The term 

11 “eligible local government” means a municipality or 

12 county that — 

13 (A) is determined by the Secretary to be in 

14 need of financial assistance to facilitate fair 

15 participation in a pending action described in 

16 subsection (b); and 

17 (B) petitions the Secretary for a grant 

18 under subsection (a). 

19 (4) Secretary. — The term “Secretary” means 

20 the Secretary of the Interior. 

21 (e) Effective Date. — Grants awarded under this 

22 section may only be applied to expenses incurred after the 

23 date of enactment of this Act. 

24 (f) Authorization of Appropriations. — There is 

25 authorized to be appropriated to carry orrt this section 
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1 $8,000,000 for each fiscal year that begins after the date 

2 of the enactment of this Act. 

O 
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The Chairman. We are pleased to welcome the sponsors of these 
measures, Senators Dodd and Lieberman but before I call upon our 
distinguished witnesses, may I first call upon the vice chairman of 
the committee, Senator Ben Nighthorse Campbell. 

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN- 
ATOR FROM COLORADO, VICE CHAIRMAN, COMMITTEE ON 

INDIAN AFFAIRS 

Senator Campbell. Welcome to our colleagues, Senators Dodd 
and Lieberman. 

As we consider these bills, pending on the Senate floor, as you 
know, Mr. Chairman, is an amendment to the fiscal year 2003 In- 
terior appropriations bill to add administrative procedures to the 
process that is already in place. Although I personally do not be- 
lieve the appropriations bill is the right vehicle for this, I certainly 
understand the sponsor’s concern and frustration with a process 
that should have been streamlined a long time ago. 

This committee has held many hearings on the issue of recogni- 
tion and recognition reform. We have also heard how for some peo- 
ple the process has taken years, even generations, to complete. I 
believe the process that governs how the United States recognizes 
tribes should be transparent, timely and afford due process to the 
petitioners. I also believe that the fundamental fairness requires 
that truly affected communities be given an opportunity to be 
heard. Sometimes in the past they have not been. 

I do find it ironic, Mr. Chairman, and I think I have told you this 
before, about native people who have lived in North America for 
thousands of years who have to document who they are by a gov- 
ernment set up by post-Columbian immigrants. The legislation be- 
fore us certainly, in significant ways, makes some changes. We 
have a tongue and cheek comment we hear sometimes in the In- 
dian community that we had bad immigration laws years ago. 

These bills would remove the decisionmaking authority from the 
Assistant Secretary and give it to the Secretary; authorize inter- 
ested parties to request the Secretary conduct formal hearings on 
a petition in addition to the hearings currently available; alter the 
standard of proof from a reasonable likelihood standard to a more 
likely than not standard; and increase the authorized funding for 
the recognition process to $10 million for each fiscal year after en- 
actment. 

Those, however, clamoring for reform, must recognize that the 
process in place is sometimes made worse by an avalanche of law- 
suits filed by local communities, State attorneys general and suits 
from already-recognized tribes. The BAR is also flooded with re- 
quests under the Freedom of Information Act that keeps churning 
the system and churning the dialog, preventing the BAR from per- 
forming its core functions. If we are going to reform the recognition 
process, we should make sure we are providing reforms not just for 
States and attorneys general but for the petitioners themselves. 

Thank you, Mr. Chairman. I am looking forward to hearing from 
our witnesses. 

The Chairman. Thank you very much. 

Our first witness is the distinguished Senator from Connecticut, 
Senator Dodd. 
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STATEMENT OF HON. CHRISTOPHER J. DODD, U.S. SENATOR 
FROM CONNECTICUT 

Senator Dodd. Thank you very much, Mr. Chairman. 

I am pleased to be joined at the witness table by my colleague 
from Connecticut, Senator Lieberman. I want to thank you and 
Senator Campbell for agreeing to hold this hearing today. I appre- 
ciate it very, very much. This is an extraordinarily important issue 
to both the people of our State of Connecticut and we think people 
across the Nation as well. 

I also want to thank both of you for your leadership on issues 
pertaining to Indian Affairs. No one has done more in the U.S. Sen- 
ate or in the whole Congress, for that matter, to advance the cause 
of improving America’s understanding of native peoples and native 
cultures than the two of you. Senator Inouye and Senator Campbell 
have worked to enable America to better understand itself, to see 
ourselves as one people who have grown out of many traditions. 
They have helped us to define and harness one of our greatest nat- 
ural resources, the great diversity of America. 

I know that everyone in this room and people all across the coun- 
try would want to take this opportunity to express that sense of 
gratitude to both of you for your tremendous contributions. 

The issue we are here to discuss today is the issue of how the 
Federal Government goes about the business of identifying which 
native American groups have maintained such cultural, social and 
political distinctiveness that they should be recognized as separate, 
sovereign nations. This is an issue that profoundly impacts the 
rights and obligations of the Federal Government, the States and 
the various Indian nations of North America. 

I am not here in any way to criticize the civil servants of the Bu- 
reau of Indian Affairs [BIA]. In my view, they are doing their best 
under extremely difficult circumstances but the process is doing a 
grave disservice, in my view, to the cause of good government and 
the significance of tribal sovereignty. 

As all of my colleagues know, Congress has the authority and a 
duty to respect, honor and protect the rights of sovereign native In- 
dian nations that resided in the borders of the United States. The 
Federal Government has a unique legal relationship with each of 
the tribal governments that represent peoples whose ancestors 
were here long before people from the rest of the world joined them 
in calling America home. 

The history of the relationship between the Federal Government 
and all native Americans is a long and complicated one. We don’t 
have the time here today to detail many of the facts of that history 
but for the purpose of this hearing today, it is important I think 
to remember there have been several ways in which the Federal 
Government has acknowledged that a particular group of tribal 
people are so socially, culturally and politically distinct that they 
should be regarded as a separate, sovereign nation, entitled to im- 
munity from the laws of the various States and entitled to a direct 
government-to-government relationship with the Government of 
the United States. 

Initially, many groups were recognized as separate nations 
through treaties. Later, some Indian nations were recognized by 
acts of Congress. Most recently, it has become common for tribes 
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to be recognized through an administrative process conducted by 
the BIA within the Department of the Interior. 

I suppose there is nothing inherently better or worse about any 
of these alternative ways of establishing the legal status of a tribal 
group. What is important, in my view, is that the public can have 
the confidence that the Federal Government has correctly deter- 
mined that a group in fact is so historically, culturally and politi- 
cally separate and distinct, that the group should be recognized as 
a nation. 

For many years now, the recognition process administered by the 
BIA has been under scrutiny and it has become clear that the cur- 
rent process is inadequate to ensure that the decisions being made 
are factually correct and legally just. The chairman and vice chair- 
man of this committee have held hearings on this matter and per- 
haps more than anyone else have documented many of the short- 
comings in this process. 

The General Accounting Office [GAO], in a highly critical study 
released last November, noted: 

The Assistant Secretary has rejected several recent recommendations made by the 
technical staff all resulting in either proposed or final decisions to recognize tribes 
when the staff had recommended against recognition. 

The GAO concluded that: 

Because of the weakness in the recognition process, the basis for the BIA’s tribal 
recognition decisions is not always clear and the length of time involved an be sub- 
stantial. 

These findings are reminiscent of the testimony offered by Kevin 
Gover who until January 2000 was the Assistant Secretary for In- 
dian Affairs. In May 2000 before this committee, Secretary Gover 
stated: 

I am troubled by the money backing certain petitions and I do think it is time 
that Congress should consider an alternative to the existing process. Otherwise, we 
are more likely to recognize someone that might not deserve it. 

Mr. Gover further stated: 

The more contentious and nasty things become, the less we feel we are able to 
do it. I know it is unusual for an agency to give up responsibility like this, but this 
one has outgrown us. It needs more expertise and resources than we have available. 

Mr. Chairman, taken together, these statements amount to a 
startling admission. I would suggest anytime an Assistant Sec- 
retary says in effect that his or her agency is incapable of grappling 
with one of its fundamental responsibilities, that is a cry for help 
that should not and cannot be ignored, but that cry has been ig- 
nored by the agency despite near universal criticism of the process. 
Despite pleas for fundamental fairness, no fundamental change has 
been made. 

As a member of the Duwamish Tribe has said: 

We have known and felt the effects of 20 years of administrative inaccuracies, 
delays and blase approach in handling and processing the Duwamish petitions. 

Frankly, the BIA is just not doing its job as well as people in this 
country and the people in native American tribes deserve. Adminis- 
trative irregularities, accusations of influence peddling and a proc- 
ess that is generally perceived as exceedingly arcane have given 
rise to profound and reasonable doubts about the validity of the de- 
cisions being rendered by the BIA. This is no way for the Federal 
Government to determine the legal status of tribal groups and set 
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the conditions for how those groups will interact with State govern- 
ments, municipalities or Federal agencies. 

The legislation Senator Lieberman and I have proposed is de- 
signed to ensure that the recognition process is a competent proc- 
ess and will yield decisions that are beyond the reproach of any 
reasonable person. The decisions the BIA is making are too far too 
important to be based on a flawed administrative procedure. Every 
recognition decision carries with it a legal significance that should 
endure forever. Each recognition decision made by the BIA is a 
foundation upon which relationships between tribes and States, 
tribes and towns, Indians and non-Indians will be built for genera- 
tions and generations to come. We need to make sure that the 
foundation upon which these lasting decisions are built is sound 
and will withstand the test of time. We as a nation cannot afford 
to build relationships between sovereigns on the shifting sands of 
a broken bureaucratic procedure and system. 

There are currently more than 200 petitions for Federal recogni- 
tion pending before the BIA. That means there are more than 200 
groups of people who believe they are entitled to be treated as na- 
tions unto themselves. There are petitions pending in 37 of our 50 
States and each of these groups may be legally entitled to be recog- 
nized as a foreign nation. Our legislation is intended to ensure that 
the Federal Government issues final decisions about whether these 
groups should be recognized as separate government and we can be 
absolutely confident that the facts leading to the decision were 
properly found in accordance with commonly accepted and prudent 
administrative procedures. 

I think we have an obligation to the people of the United States 
and to native Americans and their governments to ensure that the 
BIA gets its facts right in each and every case. I believe that every 
tribal government that is entitled to recognition should be recog- 
nized and should be recognized in an appropriately speedy process, 
but I am not willing to trade speed for accuracy. 

Ultimately, I think the greatest threat to tribal sovereignty may 
be sloppiness in the recognition process. If the process is not impec- 
cable, then there will be mistakes. There is a danger that groups 
that should be recognized will not be and that others who should 
not be recognized will be. If sovereignty and the right to self gov- 
ernance become the booby prizes for winning some bureaucratic 
game, then we will have failed both native Americans and the 
American public as a whole. 

Mr. Chairman and Senator Campbell, this is a profoundly seri- 
ous issue that cries out for some resolution. I did not like at all of- 
fering an amendment to an appropriations bill. That is not my 
style. I have been here 22 years and I generally believe that there 
are procedures and ways of doing things but we were left with no 
other alternative here given the timeliness of various events. So we 
are put in a situation of offering an amendment there. I would pre- 
fer not to go that way but we are faced with decisions that are 
going to be made very shortly and I would vehemently oppose, ve- 
hemently oppose any effort to undo a recognition once it has oc- 
curred. I think that would be a profoundly dangerous step to take 
but I am concerned that if we don’t get this right, there will be 
moves made by this Congress or other Congresses in the future to 
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undo recognitions. Nothing could be more injurious or dangerous to 
the right of sovereignty than that process. 

I am begging and pleading that we get this right as soon as we 
can so we don’t build up the kind of resentments and hostility that 
could do great danger and damage. The process desperately needs 
to be fixed. 

For those reasons, Mr. Chairman and Senator Campbell, we are 
here before you today to petition your support. We have an amend- 
ment pending. I appreciate the efforts made over the last several 
days to try and reach some accommodation here but this is a pro- 
foundly important issue in our State and a growing issue across 
the country. I thank you for listening. 

The Chairman. Thank you very much, Senator Dodd. 

Now, may I recognize Senator Lieberman. 

STATEMENT OF HON. JOSEPH I. LIEBERMAN, U.S. SENATOR 
FROM CONNECTICUT 

Senator Lieberman. Thank you, Mr. Chairman and Vice Chair- 
man. 

Let me first thank Senator Dodd for a very eloquent, comprehen- 
sive and fair statement of what motivated us both to put in the two 
bills you are considering today in this hearing, S. 1392 and S. 1393 
but also to offer the amendment we have offered on the floor. 

I thank you for convening this hearing. It comes at a very impor- 
tant time and I hope it sets the context in which all of us both in 
the Senate and outside who have competing points of view, dif- 
ferent points of view, can find common ground to move forward. 

These two pieces of legislation were introduced by Senator Dodd 
and myself last year. Our motivation was to create a more fair and 
open Federal-tribal recognition process. That process has taken on 
extraordinary importance in our State of Connecticut which experi- 
ence is close to us and motivates us because of the probability that 
recognized tribes will open large casinos and that creates a concern 
among the citizenry about the impact on the State, and therefore, 
on the fairness of the recognition process. 

I want to join Senator Dodd in saying very clearly probably what 
does not have to be said but we should say it, this is not an at- 
tempt to frustrate not just the statutory right that native Ameri- 
cans have to recognition and sovereign nation status when the 
claim can be made but the historic right, the right that comes from 
history and justice. 

The goal here is to improve the recognition process so that no 
one can feel that whatever the decision in that process it was 
achieved without due process in a way that was unfair. In another 
sense, going back to something Senator Campbell said, to see if we 
can create a process which after a decision is made, minimizes, one 
might say hopefully eliminates, the appeals, the litigation that 
delays this for so long. 

Senator Dodd quoted the GAO report of last November. Obvi- 
ously GAO is independent and nonpartisan and it was a stinging 
I thought statement on the recognition process which then was sec- 
onded by the Interior Department’s Inspector General and the past 
Assistant Secretary for Indian Affairs. 
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I must say that since the issuance of the GAO report, there has 
been, in our view, no significant effort to reform the recognition 
process from within to fix the problems GAO cited. The BIA has 
continued to move forward without apparent change, most recently 
and most troubling to us in Connecticut, in its decision regarding 
the Eastern Pequots that has ignited a genuine cauldron of con- 
troversy in Connecticut. 

A review of the Eastern Pequot decision makes clear why people 
in our State have become extremely concerned about this issue and 
skeptical about the existing tribal recognition process. Faced with 
petitions for recognition from two tribes, both of which claim they 
were not the same tribe as the other, the BIA nonetheless created 
a new tribe out of the two petitioners. Thus, in the view of many 
people in Connecticut, the BIA affirmatively reached out and cre- 
ated a new tribe when no one was requesting that. In addition, the 
analysis contains several apparently unprecedented legal conclu- 
sions furthering the public distrust of the BIA process. 

In particular, there was reliance on the State’s recognition of the 
tribes to fill gaps for: 

Specific periods of time where the other evidence in the record 
concerning community or political influence would be insufficient 
by itself. 

From the decision. I am not an expert in these matters but I 
have been informed that this is unprecedented, that never before 
has a State recognition been sufficient to satisfy the criteria for 
Federal recognition. 

Many observers were also troubled by the BIA’s conclusion that 
the separate governing documents of the two tribes satisfied the 
statute’s requirement that the recognized tribe have a single set of 
governing documents and membership criteria. This has brought 
public confidence, at least in our State, in the recognition process 
to an unprecedented low. It is in that context that Senator Dodd 
and I have gone forward both with our amendment and why we are 
so grateful that you have given a hearing this morning to the two 
pieces of legislation that we have introduced in an attempt to fix 
the problems. Rather than letting the process continue in its cur- 
rent manner, these legislative proposals would require the BIA to 
provide adequate procedures to ensure the fairness and credibility 
of its process, something, as Senator Dodd said, that will benefit 
both the tribes and the communities that surround them and pro- 
vide the resources, the stakeholders of limited means required to 
meaningfully participate in the process. 

As a whole, our two pieces of legislation we think move toward 
a stronger recognition system in which all interested parties are 
able to participate fully and the results therefore are more likely 
to be more broadly accepted as not only fair but as final. In par- 
ticular, S. 1392 is intended to ensure that the recognition criteria 
are satisfied and that all affected parties, including affected towns, 
have a chance to fairly participate in the decision process. This pro- 
posal ensures that affected parties be given proper notice, that rel- 
evant evidence from petitioners and interested parties including 
neighboring towns is properly considered, that a formal hearing 
may be requested with an opportunity for witnesses to be called, 
and with other due process procedures in place, that a transcript 
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of the hearing is kept and that the evidence is sufficient to show 
that the petitioner meets the seven mandatory criteria in Federal 
regulations and that a complete and detailed explanation of the 
final decision and findings of fact are published in the Federal Reg- 
ister. 

Let me stress what I think should be clear from this, that this 
legislation is not an attempt — in fact it does nothing to affect al- 
ready-recognized Federal tribes or to hinder their economic devel- 
opment plans, nor does it change existing Federal tribal recognition 
laws. It is simply an attempt to build into the system the most fun- 
damental aspects of due process. 

Having created these new procedures in S. 1392, or proposed 
their creation, S. 1393 is intended to ensure that all stakeholders 
are able to benefit from them, to use them. It would provide grants 
to both native American tribes and local governments that can 
prove fiscal need to allow them to hire genealogists, lawyers and 
other professionals that will enable them to participate fully in 
these proceedings. Grants would be available to assist these eligi- 
ble parties in BIA proceedings regarding the recognition of a tribe 
as well as proceedings whether to place land in trust for a tribe. 

We view these two bills as working in tandem. We cannot make 
the recognition process stronger and more transparent without giv- 
ing participants the appropriate resources to be involved and bene- 
fit from the due process that we are trying to create. 

Because, as I have said, these bills do not affect already-recog- 
nized Federal tribes or hinder their economic development plans or 
change existing Federal tribal recognition laws in substance, it is 
our hope that these proposals might be the occasion for all of us, 
if I may speak directly, under the leadership of you, Mr. Chairman 
and Senator Campbell, to find common ground and move forward 
on that basis. 

I thank you very much for the time you have given us. I hope 
you will view the efforts Senator Dodd and I are making here in 
the realistic, real life context from which they emerge in Connecti- 
cut and that you will take them also in the spirit in which we both 
have spoken which is this is an attempt not to scuttle a process of 
recognition but to improve it so it is not only more fair but ulti- 
mately more credible and more final. 

I thank you both very much for your time. 

The Chairman. Senator Lieberman, Senator Dodd, on behalf of 
the committee, we thank you and I can assure you that I take this 
matter very seriously and admittedly in a sense, personally be- 
cause I had the great honor of serving with Senator Dodd’s father. 
I think the record would show that my relationship with Connecti- 
cut has always been a positive one and hopefully helpful. 

But I believe the record of the history of the recognition process, 
shows that the shortest time it took to get through the whole proc- 
ess was 4 years for a tribe in Michigan and the time entailed in 
processing the petition of the Eastern Pequot Tribe was one of the 
longest. They made their application 24 years ago and they have 
been in this process for 24 years. 

In reading the record, I gather that in the investigation con- 
ducted by the Branch of Acknowledgment, they realized that East- 
ern Pequots and the Eastern Paucutuck Pequots were historically 
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one tribe so they recognized them as one group. Even at this stage, 
this determination is subject to appeal by any interested party by 
appealing to the Interior Department, so I cannot see where this 
has been forced down the throats of the people of Connecticut for 
that matter, is this a done deal. It is not a done deal. It is a matter 
that has been pending for 24 years and it has had public notice and 
notice in papers of vast circulation, so one cannot suggest that this 
was done in the still of the night. 

I can assure you that we will look into this matter with very in- 
tense interest. I can assure you that. 

Mr. Vice Chairman. 

Senator Campbell. I appreciate both of our witnesses and our 
personal friends, Senator Dodd and Senator Lieberman. I don’t 
want to keep you and I don’t want this to be a lesson on Indian 
history. 

If you go back far enough in time, there are many groups that 
were one tribe. The Arapaho before 1800 were one tribe. Now they 
are the Wind River Arapaho in Wyoming and the Cheyenne-Arap- 
aho, another tribe, in Oklahoma. Before about 1810, the Cheyenne 
were one tribe and then they divided. In those days, they divided 
because they got too many of them and the hunting grounds 
couldn’t handle that big a group and they began to divide. The Sho- 
shone I believe also did, the Wind River Shoshone divided years 
ago. The Sioux were a huge tribe, so they had different bands of 
the Sioux, and there are about nine western bands I believe now. 
So it is not uncommon in history for tribes to divide. 

I think the real difference now is — I was here in 1988 as all four 
of us were and believe me after 1988, there was a huge change and 
I have to tell you that I think Kevin Gover was right when he said 
that money is driving some of the dialog that we are getting into 
now because that is when we passed IGRA and nobody had any 
idea in 1988 that money was going to be such a big thing with the 
Indian casinos. I am not opposed to them; in fact, I support them. 
They have brought jobs and economic development for people that 
need it and I have never been opposed to that at all. I helped to 
write it when I was on the House side and I am sure you were all 
involved with it too. 

I think it has really made the problem worse. I know we hear 
all the time from local communities saying if this group is recog- 
nized as a tribe and they get land that is put in trust, they don’t 
have to comply with local zoning codes, don’t have to comply with 
the land use planning. I personally don’t think that is right. It 
seems to me local communities should have a voice when their lives 
are going to be affected. 

Four years ago, when Slade Gorton was here and we did a hear- 
ing in his State, we heard of one casino that was built but they 
didn’t take into consideration the routes to get to the casino and 
went right through some residential areas where children were 
playing on the sidewalks and lawns right by the street where you 
can see the danger that could create. So it has created one big 
problem, the advent of the money. That was the down side of it. 
The up side as I mentioned was the jobs. 

I understand there are about 250 cases now pending and I think 
that number is going to continue probably going up as groups ei- 
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ther want to be reinstated, and I think many have every legitimate 
right. If you were a member in the 1950’s before any of us were 
here, perhaps with the exception of Senator Thurmond who was 
here in 1950 and maybe 1850 — he has been here a long time — but 
in 1950 a number of tribes were terminated which has always con- 
fused me. That is like telling an African American he is no longer 
black. That is what I equate it to. Telling American Indians they 
are no longer Indians and they took their land. Some they paid to 
give up their land rights and basically said, you are assimilated, 
you are no longer an Indian. So there are a lot of people who are 
Indians who want to reverse that process and I understand that. 

If you go back far enough in time, they were only designated as 
Indians and put on somebody’s roll because the agreements under 
the treaties were that the Government would provide through trust 
responsibility something in terms of food or blankets in those days, 
or a land base they could call their own. That is how it all started. 

Things have changed considerably over the years as both of my 
colleagues know and it has gotten a heck of a lot more complicated. 

I just want to reassure both of you that I look forward to working 
with you. I know the BAR needs reforming too. The question isn’t 
whether we need it reformed, we do. It is how we do it so that le- 
gitimate people don’t get left out and maybe at the same time, the 
ones that should not be accepted as a tribe go through a criteria 
that is tough enough so that they are weeded out. 

Money changes a lot of peoples’ attitudes about things and I 
know that when you talked about — maybe it was Senator Inouye — 
groups that now want to divide into subgroups so they can have 
their own land base and whether that is the proper thing to do or 
not, there needs to be a very clear process to determine whether 
that is a legitimate concern or if they just want their own casino. 
There is a big difference to me, a moral difference we ought to be 
dealing with here. 

I thank you both for appearing. 

Senator Dodd. Let me just say, first of all, I have often said, Mr. 
Chairman, both in your presence and in your absence, we often 
consider you the third Senator from Connecticut. You have been 
tremendously helpful to us on numerous occasions and the affection 
in which you are held by the people of our State is only exceeded 
I am sure by the affection held for you by the people of your own 
State. That only goes for my State but also for my family for all 
the reasons you and I have discussed on numerous occasions. 

It is with a certain degree of pain to even come and talk about 
this issue. I have had a wonderful and continue to have a wonder- 
ful relationship with my native American community in Connecti- 
cut and am a strong supporter of them and maintain that relation- 
ship. 

I certainly recognize that the history of what has happened in 
terms of how tribes have been recognized, how they have divided 
and come back together. Our concern is really over a process, not 
even the conclusion but how is it reached and is it reached with 
all the necessary information so it withstands the test of time. 

Our suggestions here and the reason for calling for a moratorium 
has specifically to do with what Senator Campbell suggested, and 
that is to straighten this out because our fear is as the process goes 



42 


on and decisions get made and we look back, without the benefit 
of time to fix it, it could be fixed rather quickly in our view. 

Again, I am terribly sympathetic. As I said, the process is so bro- 
ken it has taken some groups 25 years. That is outrageous that 
anyone should have to wait that long for a decision about whether 
or not they deserve the status of a sovereign nation as the process 
allows at conclusion. I think everyone is being adversely affected 
by the present process and the sooner we fix it, the better off every- 
one will be. 

Our proposal on the moratorium was merely to put things on 
hold and do what everyone recognizes needs to be done and that 
is the purpose and reason for the bill. 

Senator Lieberman. I join my colleague in thanking you. I was 
thinking, Mr. Chairman, in this Senate where overstatement tends 
to happen more often than understatement, your statement that 
you have been helpful to the State of Connecticut is surely one of 
the greatest understatements we have heard here in a long time. 
I agree with Senator Dodd that there is not a better friend of Con- 
necticut in the Senate than you and no one has been more helpful 
to the State than you. So we thank you very much for that. 

I do want to say with regard to the Eastern Pequot decision, you 
are absolutely right about the result and about the fact that it is 
appealable, it is not over. In fact, I know you are going to hear 
from our Attorney General, Richard Blumenthal in a while as a 
witness. Attorney General Blumenthal did announce last week that 
he is appealing the decision, so that will go forward. We cite that 
only in terms of our concern about the process and how that deci- 
sion was arrived at. 

The final point to build on what both you and Senator Campbell 
have said. Look, we all know the reality has changed since Indian 
gaming came into effect and the recognition process has not kept 
up with that change, not only in terms of the extent of due process 
but the funding for the BIA and the BAR is woefully inadequate. 

I do want to point out that S. 1392, which is the first of the two 
measures that has a series of due process requirements, does au- 
thorize an additional $10 million a year for increased staff and re- 
sources to process these adjudications. Probably there is a need for 
a lot more than that just to make it come out right. 

I appreciate what you both said and I do think it provides a con- 
text in which we can go ahead and try to make this right and try 
to protect everybody’s rights, including particularly the rights of 
native Americans which is what the law is all about for tribal rec- 
ognition, sovereign nation status as a result of a process that is 
fair. 

Therefore, I thank you for your time and for the statements you 
have just made. 

The Chairman. We thank you very much, Senator Lieberman 
and Senator Dodd, and we want to assure you that we will con- 
tinue to work on this matter to the point of resolution. Thank you 
very much. 

Our next witness is the Deputy Assistant Secretary for Indian 
Affairs of the United States Department of the Interior, Aurene 
Martin. 



43 


Madam Secretary, welcome to the committee. Before proceeding, 
will you introduce your associates? 

STATEMENT OF AURENE MARTIN, DEPUTY ASSISTANT SEC- 
RETARY, INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Ms. Martin. My name is Aurene Martin. I am the deputy assist- 
ant secretary for Indian Affairs, Department of the Interior. 

The Chairman. Will you recognize your colleagues? 

Ms. Martin. I am sorry. Accompanying me are Lee Fleming from 
the Branch of Acknowledgement and Research, BIA and Barbara 
Cohen with the Solicitor’s Office. 

The Chairman. Thank you. 

Ms. Martin. Good morning. 

I would first like to take the opportunity to thank you today for 
allowing me to present testimony regarding S. 1392 and S. 1393. 

S. 1392 would establish statutory procedures for the BIA with re- 
spect to Federal acknowledgement and S. 1393 authorizes grants 
to entities affected by the BIA decisionmaking process. 

While we agree with Senator Dodd that the Federal acknowl- 
edgement process must be guided by fairness, openness, respect 
and a common interest in bettering the quality of life for all Ameri- 
cans, we must respectfully oppose these bills. I will first address 
our concerns with S. 1392 followed by our views regarding S. 1393. 
I would like to conclude with some remarks regarding our current 
efforts to improve our delivery of services through the Branch of 
Acknowledgement and Research. 

It is generally the Department’s view that S. 1392 is not nec- 
essary because substantially similar procedures for Federal ac- 
knowledgement are already provided for in Federal regulations 
which exist in 25 C.F.R. Part 83. Additionally, we have concerns 
regarding additions and omissions to those procedures that appear 
in the bill. 

There are a number of items which have been dropped from the 
existing regulations in this legislation. The most significant of 
these is the exclusion of 15 of the 23 definitions currently provided 
in the regulations, including the definitions of interested party, po- 
litical influence or authority, and sustained contact. 

I also note that the proposed definition of Indian tribe is different 
from the definition that appears in our regulations and it is also 
different from other statutory meanings attached to the term In- 
dian tribe. Because those terms include all tribes who have estab- 
lished relations with the Federal Government prior to the estab- 
lishment of the acknowledgement process, the definition provided 
in S. 1392 would only apply to tribes recognized through the ac- 
knowledgement process. 

Additionally, the substance of section 83.11 of our current regula- 
tion which sets out the review procedures for determinations made 
by the Assistant Secretary have likewise not been included in S. 
1392 although section 17 of the bill attempts to apply the terms of 
the current regulation to reviews made under this bill’s provision. 
The effect of this application is not clear because it is not clear 
whether the bill is intended to replace or supplement the current 
regulation or whether the purpose of that provision is to freeze our 
current review provision so that it cannot be changed. 
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There are also two additions to the bill which raise departmental 
concern. Section 12(b) of the bill creates a new requirement that 
the Department notice States and municipalities in every area his- 
torically occupied by a petitioner. This is difficult and burdensome 
in cases where a group has been moved or has moved across a 
number of States because it is not always immediately apparent 
exactly how many places the tribe has stopped. 

Finally, the new requirement that the Secretary conduct a formal 
hearing at the request of a petitioner or interested party could be 
problematic unless the timing, scope and hearing of the hearing is 
more clearly defined. 

Currently, it is not entirely clear when the hearing will be held. 
If requested, the hearing could be held prior to the proposed find- 
ing or after a final determination is made. If this is possible, the 
hearing could duplicate the procedures outlined in Section 17 of the 
bill for review of decisions after final determination. 

With regard to S. 1393, the Administration has one major con- 
cern. The provisions of the bill authorize the Secretary to provide 
grants to parties affected by a decision which will be made by the 
Department or Congress. These decisions include fee to trust appli- 
cations, acknowledgement determinations or restoration efforts of 
terminated tribes. The provisions of this bill could create a conflict 
of interest for the Secretary because it may later be claimed that 
the Secretary predetermined his or her decision through the choice 
of grantees. Also, this bill does not prohibit the use of funds for liti- 
gation, lobbying Congress or participation in actions against the 
Department. 

Finally, I would like to briefly discuss current efforts within the 
Department to improve our ability to process acknowledgements in 
a more timely and efficient manner. 

In November of last year, the GAO released its report regarding 
the tribal recognition process. The report identified weaknesses in 
the recognition process and recommended actions to improve that 
process. The Department of the Interior generally agreed with the 
report and we have taken actions to implement its recommenda- 
tions. 

The GAO made two recommendations with respect to the Depart- 
ment. First, it recommended that the Department provide a clearer 
understanding of the basis used for recognition decisions by devel- 
oping and using transparent guidelines. Second, it recommended 
that the Department develop a strategy for improving the respon- 
siveness of the process. 

In response to these recommendations, the Department has com- 
pleted a strategic plan which is currently in the departmental 
clearance process prior to public release. Generally speaking, we 
have identified actions that improve the process which include 
making documents produced by the BAR accessible to the general 
public. This includes digitizing documents and making them avail- 
able on the Internet once we are able to access the Internet. Two, 
includes adopting clear guidelines to assist tribal petitioners de- 
velop their research and documentation. Three, is increasing re- 
sources to assist the BAR staff with a variety of tasks including 
looking into the possibility of contracting. Finally, we are reviewing 



45 


procedures which may be streamlined or changed to increase re- 
sponsiveness and timeliness of the process. 

We expect this plan to be released in the coming weeks and will 
provide you with a copy when it is available. 

That concludes my testimony. The Department has additional 
technical comments regarding S. 1392 and S. 1393 and would be 
happy to share them with the committee. I also ask my written tes- 
timony be entered into the record. 

Again, thank you for the opportunity to testify today. I am happy 
to answer any questions you might have. 

[Prepared statement of Ms. Martin appears in appendix.] 

The Chairman. Without objection, your full statement will be 
placed in the record. 

I have read the testimony that will be presented by Connecticut 
Attorney General Blumenthal who has expressed concern that in 
certain cases involving acknowledgement of tribes within the State 
of Connecticut, political appointees within the Department have 
overturned staff findings that particular petitioners have not met 
the criteria for recognition. 

Is the Secretary bound by the decisions of the staff? 

Ms. Martin. The short answer is no. The recommendations are 
made by staff to the Secretary or Assistant Secretary and they 
have the discretion to not go along with the recommendations. 

The Chairman. Is that decision by the Secretary appealable? 

Ms. Martin. It is. A decision by the Assistant Secretary is ap- 
pealable to the IBIA. I believe a decision of the Secretary is appeal- 
able in Federal District Court. 

The Chairman. Does the Secretary or her senior subordinates 
outside the BIA ever overturn staff recommendations? 

Ms. Martin. Not that I am aware of, no. 

The Chairman. In your testimony, you have indicated that the 
Department does not support S. 1392 because the existing adminis- 
trative regulations already provide for formal hearings in which the 
petitioner and interested parties are allowed to participate. To your 
knowledge, has this formal hearing process under the existing ad- 
ministrative rules been used by the State of Connecticut? 

Ms. Martin. My understanding is that it has during the pend- 
ency of the Eastern Pequot and Paucatuck Eastern Pequot peti- 
tions, there was a formal technical assistance hearing held and the 
State of Connecticut participated in that formal technical assist- 
ance hearing. 

The Chairman. So the State of Connecticut was aware of this pe- 
tition pending and they had a hearing? 

Ms. Martin. They had a formal meeting which was on the 
record. They were aware of the petition and they submitted volumi- 
nous documentation outlining their position. 

The Chairman. Was this formal hearing requested under the 
provisions of our laws? 

Ms. Martin. It was requested by the State. It is not an adversar- 
ial hearing but is a formal meeting on the record in which all par- 
ties participate. 

The Chairman. You indicate that notification requirements set 
forth in S. 1392 would be unworkable because they require notifica- 
tion of all municipalities located in “geographical areas historically 
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occupied by a petitioning group.” Can you tell me why this is un- 
workable? 

Ms. Martin. Our understanding is that the notice is expected to 
go out shortly after the letter of intent is issued or sent to the De- 
partment. At that point in the process, it is virtually impossible to 
be able to tell in how many different places a tribe resided because 
the contents of the letter of intent only show the current address 
of the petitioner. 

In the case of a tribe like the Oklahoma Cherokee, you would 
have to be able to go back and find where they started and all the 
places they traveled through and notify all those States, all of the 
counties and all the towns and cities through which they traveled. 
That is a very difficult process at early point in the proceedings 
and could be unworkable. 

The Chairman. What you are saying is that let us suppose that 
the Oklahoma Cherokees applied for recognition — if a petition of 
this nature were filed under S. 1392, the Branch of Acknowledg- 
ment would have to extend its investigation into and provide notice 
in the Carolinas, and other Eastern States. 

Ms. Martin. Yes; I think they would. 

The Chairman. Would the scope of the notice be similarly exten- 
sive if the Oklahoma Choctaw’s, would the Branch have to go to 
Mississippi also? 

Ms. Martin. That is my understanding of how the bill is written. 

The Chairman. In fact, that would be the case for most of the 
Indian nations in Oklahoma, wouldn’t it? 

Ms. Martin. Yes; it would. 

The Chairman. The Seminoles, Apaches, and Cheyennes would 
present the same the challenges wouldn’t they? 

Ms. Martin. That is right. 

The Chairman. You have testified that the grants available 
under S. 1393 could be used by grantees to lobby, to litigate 
against those activities required by law to be performed by the De- 
partment. Can you explain why such funding is objectionable? 

Ms. Martin. I can explain in my detail in writing, but it is my 
understanding that there is a general disadvantage to funding 
tribes to lobby Congress. That is that when we provide funding to 
groups we want that to be used for developing a petition or other 
things like that but also, we don’t want to create a conflict of inter- 
est for ourselves or additional burden on the Federal Government 
by providing funds to entities who are going to sue us and cause 
us extended, protracted litigation which uses more of our resources. 

The Chairman. What you are saying is that it just doesn’t sound 
right or logical to give someone money to lobby against you or to 
fight you in court? 

Ms. Martin. In a nutshell, yes. 

The Chairman. I suppose that is the American way. 

I have before me a document I believe was prepared by your of- 
fice called “Summary Status of Acknowledgment Cases.” 

Ms. Martin. Yes. 

The Chairman. This document indicates that as of 1976 up this 
date, 276 petitions have been filed — letters of intent have been filed 
with your office? 

Ms. Martin. That is right. 
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The Chairman. Of that 276, 8 petitions are ready and 56 have 
been acknowledged, is that correct? 

Ms. Martin. Their petitions have been resolved. Not all of those 
petitioners have been acknowledged. 

The Chairman. For those acknowledged, there are just 13? 

Ms. Martin. I believe it is 17. 

The Chairman. 17. In other words, you have not rushed through 
the letters of intent? Is that one of the major causes of concern in 
Indian country, that the BIA has been slow in responding to these 
letters of intent and not because the BIA is are rushing petitions 
through the process? 

Ms. Martin. That is true. That is a major concern of Indian 
country but I would like to make a distinction between letters of 
intent and complete petitions. When a tribe files a letter of intent, 
that is simply putting us on notice they are going to complete a pe- 
tition and it is once they complete the petition that we begin our 
active consideration process. We currently have 117 entities who 
have told us they are going to complete a petition but they have 
not done so. 

The Chairman. The Pequot case has been in the acknowledgment 
process for 24 years now. Is it true that their letter of intent was 
filed 24 years ago? 

Ms. Martin. My understanding is it was filed in 1979, yes. 

The Chairman. And the Department’s consideration of that peti- 
tion still not closed? 

Ms. Martin. No; the decision is not yet final. It will be final 90 
days from the publication date or upon review by the IBIA or other 
pending litigation that might occur. 

The Chairman. So it is still open for further consideration? 

Ms. Martin. It is. 

The Chairman. That being the case, how long do you think it 
might take? 

Ms. Martin. I believe it could take years. I can’t even speculate 
on how long. 

Ms. Cohen. My name is Barbara Cohen. 

Under the acknowledgment regulations, a request for reconsider- 
ation has to be filed within 90 days of when publication occurred 
in the Federal Register. At that point, there are timeframes set up 
within IBIA for purposes of the interested parties and the petition- 
ers filing the briefs. At that point, the Department is neutral and 
does not take a position on the merits that are raised before IBIA. 
There is no set time period for IBIA to rule on a particular request 
for reconsideration. They have responded to some of them quite 
promptly within 1 month or 2; others they have taken perhaps 
about 1 year to respond. 

If IBIA refers matters back to the Secretary, there are set time- 
frames in the regulations for the Assistant Secretary to act. I be- 
lieve since things have been remanded to the Department, usually 
a decision occurs within a year after that. 

The Chairman. So one would not describe this as a done deal? 

Ms. Cohen. That is correct. 

The Chairman. It may take over a year or more? 

Ms. Martin. Correct. That doesn’t take into account any possible 
litigation that might arise from an appeal of the IBIA’s decision. 
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The Chairman. That would mean a decade or two? 

Ms. Cohen. Yes; but if the Department’s final decision is to rec- 
ognize the historical Eastern Pequot Tribe, that would be a final 
and effective decision at that point. If the State went to the courts 
to litigate that, it would still be the Department’s position that 
they are a recognized tribe. 

The Chairman. So would you say that under the current laws, 
interested parties have had an opportunity and still continue to 
have the opportunity to stop it or make changes, is that correct? 

Ms. Cohen. Clearly, that is correct. 

The Chairman. Questions? 

Senator Campbell. I think you asked many that I had jotted 
down too, Mr. Chairman. Just a couple. 

First of all, this is more of a statement than a question, but it 
doesn’t sound right, as you said, Ms. Martin — by the way, con- 
gratulations on your new appointment. I think this is the first time 
you have appeared before the committee since you worked for the 
committee, if I am not mistaken? 

Ms. Martin. That is right, sir. 

Senator Campbell. You mentioned it doesn’t sound right for 
tribes to be using money they receive from the Federal Government 
to lobby the Federal Government but in fact, towns do that, cities 
do it, States do it. It is taxpayers’ money at one point or another 
that they use to come back here and lobby for it. Frankly, I don’t 
see why tribes can’t do it just as well as any other government en- 
tity. 

Why doesn’t the Department require more details when getting 
a letter of intent rather than after they form the petition and the 
second part is, is the burden of proof mostly on the tribes when 
they make the petition or do you have to do a lot of the research 
to find out the legitimacy of it? 

Ms. Martin. In regard to the letter of intent, I think we are look- 
ing into the possibility of amending the regulations to increase the 
amount of information that is available when the letter is submit- 
ted. 

In regard to the responsibility of the petitioners, the burden is 
on them to provide evidence to us which is sufficient to support 
their documentation. Once we receive the petition, we go over that 
research to make sure it is legitimate and the genealogy to deter- 
mine the persons are also members of the tribe. 

Senator Campbell. On the portion that you have to do, is any 
of that outsourced or done through private contractors for the BIA? 

Ms. Martin. At this time, it is not but that is one of the options 
we are currently looking into to increase the efficiency of the proc- 
ess. 

Senator Campbell. Haven’t done it yet though? 

Ms. Martin. We have not. 

Senator Campbell. I understand that about 40 percent of the 
staff time now is used responding to Freedom of Information re- 
quests. Is that true? 

Ms. Martin. Yes; I think it is true. It may be a little bit more 
time than that. 

Senator Campbell. It just goes to show in our system of govern- 
ment, nobody gives up and we appeal everything if we don’t like 
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the outcome, and I guess that reflects on the amount of time you 
have to spend providing information for the Freedom of Informa- 
tion Act. 

There are a number of court ordered deadlines that have been 
put in place in the past. Does that complicate the BAR system and 
how has that impacted you? For instance, does it require you get 
a court ordered decision. Does that inadvertently make it so that 
group can be a “line jumper” or move ahead of the ones that are 
trying to stay in the normal process? 

Ms. Martin. It can. If we get a court order that directs us to 
come up with a decision by a date certain, it requires us to place 
that petition at a point in the process which will put them ahead 
of other petitions that have been waiting. 

Senator Campbell. Do you know offhand how many times that 
has happened? 

Ms. Martin. Two times that we are aware of and then we have 
negotiated with parties to process their petitions earlier. 

Senator Campbell. Two times since when? 

Ms. Cohen. It has only been an issue that has been litigated in 
the past perhaps 2 years. We have two courts that have ordered 
two petitioners to be placed on active consideration above their 
other priority. We have negotiated schedules for other petitioners 
that were already on active consideration to determine when infor- 
mation would be submitted, particularly by interested parties and 
petitioners. We came up with a negotiated settlement as far as 
their procedures in the Schaghticoke litigation in Connecticut 
where we had a lot of information submitted where we frontloaded 
the information submitted by both the interested parties and the 
petitioner before we issue a proposed finding. 

I think one of the concerns that the Department has in the idea 
of the moratorium is how that moratorium is going to impact exist- 
ing court ordered deadlines. 

Senator Campbell. What is your view? How would it impact 
court decisions? 

Ms. Cohen. I do realize that Senator Inouye’s amendment talks 
in the context of a moratorium only on final determinations which 
would allow us to handle the immediate deadlines dealing with 
proposed findings. However, there is a proposed deadline for final 
determination I think in 2003, so it would create a conflict between 
court ordering the Department. 

Senator Campbell. What I am getting at is if there was a mora- 
torium, would that open a floodgate of more lawsuits in hopes the 
decision would circumvent the process and put them near the top 
of the line? 

Ms. Cohen. It certainly would be an issue that would be liti- 
gated, yes. 

The Chairman. Correction. It is not my bill; it is Senator Dodd’s 
bill. 

Ms. Cohen. But there as an amendment that was being pro- 
posed. I think it was an amendment to Senator Dodd’s. 

The Chairman. No. 

Senator Campbell. I have no further questions. Thank you, Mr. 
Chairman. 
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The Chairman. I would like to thank you, Secretary Martin, and 
your staff. I will keep the record open for 2 more days because we 
want action to come about as soon as possible. If you do have cor- 
rections you would like to make or addenda, please feel free to do 
so. 

Ms. Martin. Thank you very much, sir. 

The Chairman. Our next witness is the director of the Natural 
Resources and Environment, General Accounting Office of Wash- 
ington, Barry Hill, accompanied by the assistant director, Jeffery 
Malcolm. 

Mr. Hill, welcome, sir. 

STATEMENT OF BARRY HILL, DIRECTOR, NATURAL RE- 
SOURCES AND ENVIRONMENT, GENERAL ACCOUNTING OF- 
FICE, ACCOMPANIED BY JEFFERY MALCOLM, ASSISTANT DI- 
RECTOR, NATURAL RESOURCES AND THE ENVIRONMENT, 

GENERAL ACCOUNTING OFFICE 

Mr. Hill. Thank you, Mr. Chairman. Thank you for the oppor- 
tunity to discuss our work on the BIA regulatory process for feder- 
ally recognizing tribes. 

You introduced, Jeff Malcolm, our assistant director responsible 
for most of our Indian issues related work. Also accompanying me 
today is Mark Gaffigan who provided the leadership and the work 
that resulted in the report we issued last year. 

If I may, I would like to briefly summarize my prepared state- 
ment and submit the full text for the record. 

The Chairman. Your full statement will be made a part of the 
record. 

Mr. Hill. As you know, the Federal recognition of an Indian 
tribe can have a tremendous effect on the tribe, the surrounding 
communities and the Nation as a whole. There are currently 562 
recognized tribes and several hundred additional groups seeking 
recognition. Recognition establishes a formal government-to-govern- 
ment relationship between the United States and a tribe. It also 
entitles the tribe to participate in Federal assistance programs and 
in some instances, exempts tribal lands from State and local laws 
and regulations. 

In 1978, BIA established a regulatory process intended to provide 
a uniform and objective approach to recognizing tribes. We issued 
a report last November evaluating this process and recommending 
ways to improve it. 

In summary, we reported the basis for BIA’s tribal recognition 
decisions is not always clear. While we found general agreement on 
the criteria that groups must meet to be granted recognition, there 
is no clear guidance that explains how to interpret key aspects of 
the criteria. In particular, guidance is lacking in instances when 
limited evidence is available to demonstrate petitioner compliance 
with criteria. The lack of guidance in this area creates controversy 
and uncertainty for all parties about the basis for decisions 
reached. 

For example, recent controversy has centered on the allowable 
gap in time during which there is limited or no evidence that a pe- 
titioner has existed continuously as a tribe. The regulations state 
that lack of evidence is cause for denial but note that historical sit- 
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uations and inherent limitations in the availability of evidence 
must be considered. 

In writing the regulations, the Department intentionally left key 
aspects of the criteria open to interpretation to accommodate the 
unique characteristics of individual petitions. For example, the reg- 
ulations do not identify the permissible interval of time during 
which a group could be presumed to have continued to exist if the 
group could demonstrate existence before and after the interval. 
Leaving key aspects open to interpretation increases the risk that 
the criteria may be applied inconsistently to different petitioners. 

To mitigate this risk, BIA’s technical staff relies on precedence 
established in past decisions to provide guidance in interpreting 
key aspects in the criteria. While this appears to be a reasonable 
approach, there is no clear guidance on how precedent should be 
used in decisionmaking or the circumstances when it is appropriate 
to deviate from precedent. Nor is it clear how this information 
should be made available to petitioners, third parties and decision- 
makers who would need this information to understand the basis 
for past decisions and to make reasoned judgments about pending 
decisions. 

Ultimately, BIA and the Assistant Secretary will still have to 
make difficult decisions about petitions when it is unclear whether 
a precedent applies or even exists. Because these circumstances re- 
quire the judgment of the decision-maker, acceptance of BIA and 
the Assistant Secretary as key decision-makers is extremely impor- 
tant. A lack of clear and transparent explanations of the decisions 
reached can cast doubt on the objectivity of decision-makers, mak- 
ing it difficult for parties on all sides to understand and accept de- 
cisions regardless of the merit or direction of the decisions reached. 

In our November report, we recommended that BIA develop and 
use transparent guidelines to help interpret key aspects of the cri- 
teria and supporting evidence used in Federal recognition deci- 
sions. 

In conclusion, the BIA’s recognition process was never intended 
to be the only way groups could receive Federal recognition. Never- 
theless, it was intended to provide a clear, uniform and objective 
approach and is the only avenue to Federal recognition that has es- 
tablished criteria and a public process for determining whether 
groups meet these criteria. 

However, weaknesses in the process have created uncertainty 
about the basis for recognition decisions and may keep the process 
from fulfilling its promise to provide a uniform approach to tribal 
recognition. Without improvements, confidence in the recognition 
process as an objective and efficient approach will erode and par- 
ties may look to the Congress or the courts to resolve recognition 
issues. This has the potential to further undermine the BIA’s rec- 
ognition process. 

This concludes my statement and we would be happy to respond 
to questions you or other members may have. 

[Prepared statement of Mr. Hill appears in appendix.] 

The Chairman. Mr. Hill, it has been suggested that the acknowl- 
edgment process is in need of reform. I gather you agree with that 
in part because interested parties are not able to affect the outcome 
of the determination. Based on your study, what is your opinion on 
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the ability of interested parties to be able to affect the outcome of 
the present acknowledgment process? Are they kept out of the proc- 
ess or are they involved? 

Mr. Hill. When we did our work, we noted there was a problem 
in this area in that interested parties really only have access to the 
information that BIA has after the proposed decision has been put 
out there. They don’t really have ready access to any of the infor- 
mation that is considered early in the process other than perhaps 
filing FOIA requests. The FOIA requests are really very time con- 
suming from the staffs standpoint. They basically have to drop 
whatever work they are doing on the petition and start xeroxing 
copies of material and providing it to the interested parties. 

I think what needs to be done is some process that up front will 
allow third parties and interested parties to have earlier access to 
the information and to have earlier input into the process so there 
can be a greater sharing of information up front to avoid some of 
the problems in the back end of the process. 

The Chairman. Although it is slow, the information is available? 

Mr. Hill. All the information is not available in the early part 
of the process. Yes, it is available eventually but there are time- 
frames once the proposed decision is made that interested parties 
can react to that information. That is slowing down the back end 
of the process and probably resulting in a lot of uncertainties and 
disagreements with final decisions that are made. 

The Chairman. Is a reservation automatically established when 
a tribe is recognized through the BIA’s administrative process? 

Mr. Hill. No; it is not. New tribes must petition BIA to have 
land brought into trust just like any other tribe. Until they do that, 
there really is no land that is considered to be the reservation. 

The Chairman. So this acknowledgment does not mean that land 
would automatically be placed into trust or that a tribe would be 
allowed to open a casino? 

Mr. Hill. That is correct. 

The Chairman. Once a newly recognized tribe acquires land, can 
it open a casino? 

Mr. Hill. No; not necessarily. Here again, the first step is they 
must bring land into the trust. That is a separate process after 
they have been recognized, and then second, the next step would 
be to get that land brought into the trust consistent and under the 
Indian Gaming Regulatory Act provisions that would allow gaming 
on the reservation. So it is actually three separate processes, the 
recognition decision process, the land trust decision, and then a 
gaming decision. 

The Chairman. Are the applications to place land in trust receiv- 
ing automatic approval? 

Mr. Malcolm. No; they are not. There is also a different section 
in the Federal regulations dealing with land into trust decisions 
and that process also calls for the participation of State and local 
communities affected by that. 

Probably the biggest difference in that decision in contrast to a 
recognition decision is in a recognition decision, the input of third 
parties really goes to the criteria, has the petitioner submitted in- 
formation relevant to the criteria being met or not met. A lot of the 
parties comment on the impact it is going to have down the road 
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for land into trust decisions but under the land into trust regula- 
tions, how the local community is going to be impacted, that is, 
their tax base when the land is put into trust, it is in that process 
that those effects of the surrounding communities can and is taken 
into account in the decision to take land into trust. 

The Chairman. It has been suggested that the only lands to be 
placed in trust should be lands that are the tribes ancestral lands. 
As you know, most Indian tribes are located in places where they 
were force to relocate such as the Cherokees were forced to leave 
the Carolinas to go to Oklahoma. What sort of result would that 
bring about? Say my tribe has been located in one area of the coun- 
ty but my tribe was originally from two States away four genera- 
tions ago my tribe was forced to move. The same thing happened 
all over California, as you know. 

Mr. Malcolm. This is an issue the BIA is trying to address. 
They have been trying to update their regulations on land into 
trust decisions as well as issuing regulations dealing with acquir- 
ing land for gaming purposes within those proposed regulations 
that were issued earlier in final form that have since been with- 
drawn for further review and comment, but in those regulations, 
one of the factors is the establishment of a tribal acquisition area. 
So in negotiation with the Assistant Secretary a tribe would define 
a geographical area that it could have a targeted acquisition plan 
within. So in the cases you are mentioning, hopefully that will be 
addressed in the new regulations for land into trust. 

The Chairman. In your studies of the acknowledgment process, 
is it correct that the average length of time taken for some sort of 
resolution of a pending petition is about 10 years. Is that correct 
estimate from the time a letter of intent is filed? 

Mr. Gaffigan. A lot depends on whether you consider all the let- 
ters that first came in and what universe you choose but I think 
10 years a good estimate. In fact it is probably on the low end, es- 
pecially as you get to the later petitions that have become more 
and more contested. 

The Chairman. So it could be higher? 

Mr. Gaffigan. Absolutely, especially on an individual basis. 
Again, it depends on how controversial a particular case is. Some 
have been settled in a rather minimal time, and others in much 
more than 10 years. 

The Chairman. The case in point, the Eastern Pequots’ petition 
was filed about 24 years ago? 

Mr. Gaffigan. The letter of intent was filed and when they actu- 
ally got their petition in and that sort of thing, I would have to look 
at the different dates but that is the beginning of the process, this 
letter. 

The Chairman. So they have been persistent? 

Mr. Gaffigan. Very persistent. 

The Chairman. Thank you. 

Mr. Vice Chairman. 

Senator Campbell. Mr. Hill, you heard the BIA testify that they 
are considering putting some documents on the website. Do you 
support that? Would that help with transparency? Do you think 
that would be good? 
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Mr. Hill. We have not seen specifically what their proposal is 
but certainly in concept, anything you could make accessible to 
third parties and to the communities early on in the process and 
easy to access like that would be a step in the right direction, yes. 

Senator Campbell. If you had two groups of people and they had 
a 70-year gap in their existence and wanted to be reinstated as a 
tribe, one of the groups through no act of their own was forced to 
give up their language and all these things you have heard about 
over and over, put their kids in boarding school and beat them 
when they spoke the language, cut their hair, did all that, one was 
intentional discouragement of that tribe by the Federal Govern- 
ment, that is one group. 

Then you have another group that simply let it die, didn’t care, 
didn’t keep up with it. Towns built around them and they sort of 
assimilated and went their own way, didn’t keep track of anything. 

With those two groups, it looks to me they are going to have ob- 
vious outcomes when they put in their petitions. One simply won’t 
have a lot of the information but the other might because if it was 
government orchestrated, there were still records in the govern- 
ment. Isn’t that a justifiable difference in the outcomes based on 
those historic situations? 

Mr. Hill. Yes; I think you have pointed out the difficulty of this 
entire process. The seven criteria used are pretty clear-cut and well 
accepted by everyone. It is the interpretation of those criteria, the 
extent to which you need to document the evidence you need to 
provide that demonstrates you have met each of those seven cri- 
teria where it really gets to be a judgmental type of thing. There 
are circumstances like you mentioned that exist. That is where 
good judgment, good reason needs to come into play. 

On the other hand, I guess what we are saying is when you 
make these interpretations, there is a legitimate interpretation 
needed here, and there needs to be some history of that, some ex- 
planation of that. That is where we say there needs to be some 
kind of guidance. When you make a decision or interpretation like 
that, you need to be more open about the reasons, the justification 
you are making to make that final decision so you can develop over 
the years a history or a case law almost of this process that other 
petitioners, other decisionmakers could use and say this situation 
is similar to this situation in the past and here is how the judg- 
ment was made and we are going to do this consistently with that 
precedent or if you are going to deviate from the precedent, be open 
about that as well, here is why we are deviating from what was 
a precedent in the past. That is not occurring right now and be- 
cause of that, there is a lot of uncertainty, appears to be a lot of 
inconsistency and a lot of confusion out there on the part of not 
only petitioners but the communities and States as well. 

Senator Campbell. Senator Inouye asked you several questions 
dealing with recognition and putting land into trust and moving on 
to apply for some gaming provision. You might not have the answer 
to this but I am interested in that one, two, three scenario. People 
seek recognition, then the other shoe drops somewhere after that 
and they want a piece of land, historic land or not, and many then 
move to develop gaming. 
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How many or do you even have that information of people in the 
past who have sought recognition, how many have then gone on to 
seek land, to put land in trust and of those how many have gone 
on to try to establish a casino on that land? Do you have any infor- 
mation along that line at all? Would you say all, one or two, or 
what? 

Mr. Malcolm. We don’t have any current information on that. 
We did provide information to the committee I believe in 1999 or 
2000 that looked at the land that had been acquired since IGRA 
was passed in 1988 and how much land had been brought into 
trust. At that time, we identified roughly five or six tribes that had 
been recognized since IGRA that had brought land into trust. 

Senator Campbell. Five or six out of how many that were recog- 
nized? 

Mr. Malcolm. Under the regulatory process, currently it is about 
15 but this is only land for gaming, not land generally into trust. 
This would be based on my experience, the majority would eventu- 
ally seek to get land into trust. A much smaller number of those 
do go on to open casinos. 

Senator Campbell. Thank you. No further questions. 

The Chairman. While listening to you I couldn’t help but recall 
that my studies of our relationships with the native Americans 
would indicate that anthropologists estimate that there were about 
30 to 50 million native people residing in the continental United 
States before the first Europeans come to these shores. However, 
there action untaken by the United States that we now refer to as 
the Indian wars. After those Indian wars, there were only 150,000 
native people who survived those wars and they were scattered 
from here to there like the Cherokees were sent to Oklahoma, 
Apaches to Oklahoma, the Seminoles to Oklahoma. 

One of the requirements of the acknowledgment process requires 
documentation of the tribe’s existence and I have always wondered 
how a tribe can prove it’s existence when you have been tossed 
around like this, your tepees burned, your homes burned, your 
leaders massacred and I am surprised that with that historical 
background, we have been able to resolve any of these cases. Do 
you have any comment to make? 

Mr. HIll. I don’t know if my colleagues want to weigh in on this 
but I will make a general comment that the point you are raising 
is a very, very legitimate point and it is an understandable problem 
where you have these seven criteria. It is not easy for these tribes 
and petitioners to provide the documentation for the reasons you 
cited and other reasons. 

The Chairman. Who has the documentation? 

Mr. Hill. In some cases, the documentation just doesn’t exist, 
there was no documentation. 

The Chairman. If you do, it is in the hands of non-Indians 
hands, isn’t it? 

Mr. Hill. It could be. It could be, or it would not exist at all but 
I think it is a legitimate problem and here again, I think that is 
where good judgment and reason needs to come into play and inter- 
pretations have to be made of these criteria in terms of whether 
a tribe satisfies any particular criteria. 
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Mr. Gaffigan. I would just add as Mr. Hill pointed out, the situ- 
ations and the regulations have been written this way that there 
is a lot of leeway built in in terms of you don’t necessarily have 
to have written evidence of all these things going back because that 
doesn’t exist. It is a question of what kind of documentation is ac- 
ceptable. That is where you get into controversy and concerns we 
had in terms of what are the precedents for what is acceptable to 
deal with the situation when records are not there or the situation 
Senator Campbell outlined where there was a 70-year gap and you 
had the two differences. 

The Chairman. To put it mildly, it is confusing, isn’t it? 

Mr. Hill. It is challenging and it is of great concern in that there 
are a lot of interested tribes and groups that have submitted letters 
of intent, a lot of petitioners waiting for decisions and it is frustrat- 
ing and challenging. It is something I think needs to be fixed, the 
process needs to be improved, these obvious weaknesses need to be 
corrected and good, fair, objective, and consistent and visible deci- 
sions need to be made. 

The Chairman. We have taken your report very seriously, Mr. 
Hill. 

Senator Campbell. One more question before you excuse this 
panel. When you use the word documentation, you know as well as 
I that implies there is something written in black and white but 
that is not the way Indian history worked. They didn’t have black 
and white, didn’t do written documentation but most historians, at 
least those I have talked to, say verbal history qualifies as criteria 
for establishing what happened as well as the written word. What 
is your view on that? 

Mr. Hill. I think that is correct. When we say documentation, 
we’re saying if there is written documentation, that certainly needs 
to be provided, but where there is no written documentation, then 
you need to provide whatever evidence would support that particu- 
lar criteria. 

Senator Campbell. Accepted knowledge within the Indian com- 
munity or something like that would also qualify? 

Mr. Hill. Again, we are not experts in terms of making these de- 
terminations but certainly those circumstances would exist and 
good reason and good judgment have to come into play here. 

Mr. Malcolm. That is correct. Oral testimony specifically regard- 
ing social and political interactions, you need to know who were the 
people involved in these social gatherings. The only way to really 
find that out is to talk to those involved as well as the political in- 
fluence that either elders or other tribal people asserted in the 
community and oral testimony is certainly the best way to ascer- 
tain a lot of that information. 

Mr. Gaffigan. I would just add that the BAR within the BIA has 
also indicated they do use oral history and suggested in their 
guidelines that is acceptable. 

Senator Campbell. Thank you. 

The Chairman. Thank you very much. May I suggest if you do 
have addenda to make or corrections, the record will be kept open 
just for 48 hours because we have assured the delegation from Con- 
necticut that we would act upon this as expeditiously as possible. 
Once again, thank you very much, you have been very helpful. 
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Our next witness is the Attorney General of the State of Con- 
necticut, Richard Blumenthal and the First Selectman of the Town 
of North Stonington, CT, Nicholas Mullane, II, accompanied by the 
District Director of Congressman Simmons, Jane Dauphinais. 

Attorney General Blumenthal, welcome, sir. 

STATEMENT OF RICHARD BLUMENTHAL, ATTORNEY 
GENERAL, STATE OF CONNECTICUT 

Mr. Blumenthal. Thank you very much. 

If I may join my two distinguished U.S. Senators in thanking 
you, Senator Inouye, for your constant and continuous help to our 
State over the years. I know you are indeed a friend of Connecticut 
and I don’t anticipate any special treatment here as a result but 
I do want to express my thanks to you for this opportunity, espe- 
cially to testify here which in a way I think marks a milestone. I 
will submit written testimony with your permission but briefly 
summarize what I have to say. 

The Chairman. Your statement will be made a part of the 
record. 

Mr. Blumenthal. Today really marks a milestone because I 
think it recognizes that this system is indeed broken and needs to 
be fixed. I have said so for some years and that phrase, indeed the 
sentiment itself, now seems to have much more widespead force 
and momentum than ever before. 

There is a consensus and I hear it from everyone in this room 
except the BIA itself that there needs to be fundamental and far 
reaching change. The question really is when and how, not wheth- 
er. 

I very much respect the sentiments that have been expressed by 
a you and Senator Campbell about some of the disadvantages of a 
moratorium at this point but I do believe the case has been made 
that these decisions should be held so the system can be given 
greater sanity and sensibility as Senator Dodd said on the floor of 
the Senate, greater clarity and transparency and fairness which 
are important now not just in the future. 

What we will see in the absence of reform is growing numbers 
of Federal court takeovers. We have seen it in other areas where 
the political process failed to act promptly and fairly. In this in- 
stance, we see it already in the State of Connecticut where three 
of the petitioning groups, including the Eastern Pequots and also 
the Golden Hill Paugussets and the Schaghitcokes now are within 
the Federal court jurisdiction and the fact of Federal court take- 
overs is a very profound sign of the failure of the current system. 
Essentially this system now is lawless and that is the reason the 
courts have taken over. 

We sued the BIA, we have never sued any tribe, because we were 
denied essential information when it was critical to our represent- 
ing the people of the State of Connecticut, their interests and the 
public interest. Your point, Senator Inouye, about the information 
eventually being available is true. To be useful, it has to be pro- 
vided before the decision is made. It cannot be afterward despite 
the availability of the appeal process which we are using in the 
Eastern Pequot situation. 
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The fact of overruling staff decisions is another sign that the sys- 
tem is broken and needs to be fixed. Again, it isn’t only a single 
instance. The pattern is documented by the Department of the In- 
terior itself in the Office of Inspector General report prepared in 
February 2002 that in its very first finding cites six instances, two 
of them almost leading to criminal prosecution where staff was 
overruled. 

It isn’t the fact of staff being overruled. I am an elected official. 
I overrule my staff on occasion when I disagree with them but it 
has to be for reasons that are based in law and fact, not simply 
arbitrary and capricious preferences, personal preferences on the 
part of the political official. That is the problem that has been 
found time and again in this process. 

Again, the transparency and clarity of the entire process really 
needs to be improved so that public credibility and confidence will 
be sustained and continuing court takeovers can be avoided. 

There has been no significant effort within the BIA to reform the 
process and testimony you have heard here today reaffirms its re- 
sistance to change. That is another reason that reform by the U.S. 
Congress is necessary, not only for the public interest but so that 
its powers will be reasserted. 

As you have heard in the past, the question of delegation of that 
authority is very much at issue, has not been resolved, remains 
open and the authority of the BIA is subject to serious question 
and could be questioned in continuing litigation. 

Let me summarize by saying that the current system does not 
provide the kinds of rights that the Dodd-Lieberman legislation, S. 
1392 and S. 1393, provide. For example, there is no provision for 
a hearing. Yes, there are provisions for technical assistance meet- 
ings. There was one in connection with the Eastern Pequot decision 
but it does not provide the same kind of opportunity to establish 
a record and to be heard for the interested parties. Similarly, the 
standard of proof is vitally important as is the explanation in writ- 
ing, meeting criteria with specific evidence, summarizing how the 
criteria are met. 

I believe very strongly that there is a central principle here 
which is that tribes that meet those criteria ought to be recognized. 
I am not here to advocate that sovereignty, the status of sov- 
ereignty, be changed in any way. In fact, my respect for the sov- 
ereign status that comes with recognition is one of the reasons that 
reform is vital because tribes that meet those criteria should be ac- 
corded that sovereign status. Those groups that do not meet it, 
should not receive recognition. 

I believe ultimately there ought to be an independent agency. 
These decisions are so profoundly important, so far reaching in 
their ramifications, wholly apart from casino gaming issues that 
they deserve an independent agency as we have established for the 
communications industry, the Federal Communications Commis- 
sion or the Securities and Exchange Commission, or the Federal 
Trade Commission. All are very compelling precedents for a process 
insulated as much as possible from the improper influences of 
money and politics which too often have prevailed in Indian rec- 
ognition decisions. There are also precedents for staggered terms, 
nonpartisan members and for rules that essentially provide fair- 
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ness, transparency, objectivity so that the credibility and integrity 
of the process is preserved. 

Thank you very much. 

[Prepared statement of Mr. Blumenthal appears in appendix.] 

The Chairman. Thank you very much, sir. 

May I now call upon the First Selectman, Mr. Mullane. 

STATEMENT OF NICHOLAS MULLANE, II, FIRST SELECTMAN, 

TOWN OF NORTH STONINGTON, CT, ACCOMPANIED BY JANE 

DAUPHINAIS, DISTRICT DIRECTOR, CONGRESSMAN SIM- 
MONS, NORWICH, CT 

Mr. Mullane. First, I want to thank you for holding this hear- 
ing. It is greatly appreciated. 

My name is Nicholas Mullane, the First Selectman of the Town 
of North Stonington, CT. I testify today also on behalf of Wesley 
Johnson, Mayor of Ledyard, and Robert Congdon, First Selectman 
of Preston. They are here present today in the room. 

Our three towns are the location of the giant Foxwood Casino of 
the Mashantucket Pequot Tribe and the immediate neighbor of the 
Mohegan Sun Casino. We have experienced firsthand the impacts 
and problems which follow tribal recognition and the development 
of Indian gaming. Our costs to our communities and the resulting 
conflicts have been significant and damaging to our towns. 

I want to note specifically for the committee that at the begin- 
ning of our struggle some 10 years ago, we did not enjoy the inter- 
est or support of many of our elected officials. Today, years later, 
problems associated with Federal Indian policy threaten to over- 
whelm the State. As a result, the concerns I express today I believe 
are shared on a non-partisan basis by virtually our entire U.S. 
House delegation, the two Senators from Connecticut, the Attorney 
General, many communities, business organizations and now the 
Governor of Connecticut himself. 

Our State is facing at least one and possibly several additional 
tribal acknowledgments. If casino development follows, the impacts 
would overtax our existing infrastructure and cause unacceptable 
impacts statewide. 

Although there are many issues I would like to bring to your at- 
tention today, my testimony focuses on the acknowledgment proc- 
ess. We are now contending with BIA’s determination to acknowl- 
edge the Eastern Pequot Tribe by combining the acknowledgment 
petitions of two groups both of whom are longstanding rivals of 
each other. This unprecedented and unwarranted acknowledgment 
will be appealed by our towns and the Attorney General of the 
State of Connecticut, the Governor also supports the appeal. 

In a situation where serious community impacts have been 
caused by the new tribes and their gaming operations, it is essen- 
tial that the tribal acknowledgment process not only be fair, open 
and also command respect. This is clearly not the case now and 
will not be the case in the absence of serious reform. True reform 
must be far more meaningful than streamlining. 

This committee is considering a series of measures, some of 
which have been introduced by members of the Connecticut delega- 
tion to address the shortcomings of the process. Few doubt the 
need for reform but the details of the actual reform remain in 
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doubt. As a result, we offer the following five principles for reform 
of the acknowledgment process for your consideration. 

First, it is the position that Congress alone has the power to ac- 
knowledge the tribe as never been delegated that power to the Ex- 
ecutive branch, BIA, nor has it set the standards for BIA to apply. 
In carving out the power, Congress must decide who must make 
these decisions and set rigorous standards. 

Second, the acknowledgment procedures which have been in- 
vented by the BIA do not provide an adequate role for interested 
parties, nor do they ensure objective results. 

Third, the acknowledgment criteria must be rigorously applied. 

Fourth, if Congress is to debate the power of the acknowledg- 
ment to the Executive branch, it should not delegate this authority 
to BIA. The BIA process has evolved into a result oriented system 
which at the minimum is subject to the bias inherent with having 
the same agency charged with advancing the interest of Indian 
tribes, also making the acknowledgment decisions. 

The process is also subject to political manipulation. An inde- 
pendent commission created for the purpose would have the same 
shortcomings unless checks and balances are imposed to ensure ob- 
jectivity, fairness, full participation by all interested parties and 
the absence of political manipulation. 

Fifth, because of the foregoing problems, it is clear a moratorium 
on the review of the acknowledgment petitions is urgently needed. 
The purpose of reforming the acknowledgment process, S. 1392, is 
a good place to start, presently excellent ideas for further public de- 
bate and congressional review. We must say, however, that even 
more drastic reform is called for. 

S. 1393 also contains essential elements of a reform system by 
helping to level the playing field and providing assistance for local 
governments to participate in the acknowledgment process. We be- 
lieve the dialog which can result from the decisions of these two 
bills and the proposal for a moratorium can ultimately result in a 
fair objective and most important, a credible system. 

Our towns look forward to working with you and your committee 
to achieve these goals and end results. I want to thank you for al- 
lowing me to testify today. 

[Prepared statement of Mr. Mullane appears in appendix.] 

The Chairman. Thank you. 

Mr. Attorney General, has the State of Connecticut participated 
in the Federal acknowledgment process in the Pequot case? 

Mr. Blumenthal. We have, Senator. 

The Chairman. You have I believe through the Selectman an- 
nounced your intention to appeal the present decision, correct? 

Mr. Blumenthal. We announced our decision last week with the 
representatives, two of the selectmen and I believe a third has indi- 
cated his town may well join us. There are other towns around the 
State that may well support us. 

The Chairman. In this case, as you indicated, you have been af- 
forded the opportunity to participate in the pending cases? 

Mr. Blumenthal. Only after we went to court, Senator. 

The Chairman. Were you aware that you were authorized to par- 
ticipate? 
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Mr. Blumenthal. We not only were aware that we were author- 
ized to participate, we did indeed seek to participate. We were de- 
nied documents that were essential to our participating, including 
the petition itself. In other words, we were participating in a proc- 
ess when we didn’t have the basic application for acknowledgment 
from the tribe itself. We were excluded from interviews which were 
perfectly proper in and of themselves to establish oral history, we 
were denied other opportunities to participate in a meaningful way 
and in the meantime, there were private and secret sessions, meet- 
ings between representatives of the petitioning groups and the staff 
of the BIA, indeed, we believe the political appointees of the BIA. 
As recently as a number of weeks ago, an ex parte meeting oc- 
curred between the BIA and the petitioning groups. 

So there are profound and serious irregularities that we believe 
tainted this process as you have heard from the GAO and as has 
been documented by the Inspector General’s report of the Depart- 
ment of the Interior itself. 

The Chairman. Do you believe this moratorium or the bills be- 
fore us should apply to those petitions subject to court orders and 
ongoing adjudication? 

Mr. Blumenthal. Do I believe they would lead to additional 
court orders? 

The Chairman. No; do you think that the proposed moratorium 
should be imposed upon those petitions that have reached the stage 
where a finding has be issued, or are in the appeal process? In one 
case they have been waiting for 24 years. 

Mr. Blumenthal. I appreciate your question. First, I agree with 
the critics who say that these decisions absolutely need to be more 
timely, the BIA needs and deserves more resources. There have ac- 
tually been reductions, as you well know, in resources by about 35 
percent over recent years when the numbers of petitions have in- 
creased. I think there needs to be an increase in resources to ad- 
dress the delays that have occurred in the past. 

The moratorium, in my view, should be even-handed and equally 
applied to all petitions at whatever stage they are as long as they 
have not reached finality. That would include the petitions cur- 
rently within the courts. I believe the courts would respect the will 
of Congress in that regard. Indeed the courts have sought guidance 
from the United States Congress and have intervened only because 
of the confusion, uncertainty, claims of partiality and prejudice by 
various parties. 

The Chairman. What do you mean by finality? 

Mr. Blumenthal. By finality, I mean a decision that remains — 
that has reached the point where it is no longer contested, where 
it is no longer on appeal, where there have been findings, not pro- 
posed but final findings and a determination of recognition that is 
no longer contested. 

The Chairman. In other words, the Eastern Pequot case would 
reach finality when the Supreme Court of the United States issued 
a judgment? 

Mr. Blumenthal. I hope it won’t take that long or go that far, 
Senator, because I think that some of the errors in the findings will 
be readily apparent to the Interior Board of Indian Appeals or to 
the Secretary of the Interior. 
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The Chairman. So in this case, the moratorium may last for a 
long, long time then? 

Mr. Blumenthal. No; the moratorium, as I understand the bill, 
would last only as long as it takes for the Department of the Inte- 
rior to accomplish those steps that are provided, for example, to 
codify the regulations. 

I agree, by the way, with Senator Night Horse Campbell that 
parties, including tribes themselves, should be given an oppor- 
tunity to comment before the codification. I read your comments on 
the floor of the Senate, Senator, and I strongly agree that in the 
past, neither they nor other interested parties perhaps had been 
given sufficient opportunity to comment, but I think that codifica- 
tion could be accomplished in a very timely way as well as the 
other provisions for notice and information, the standardization of 
the burden of proof, the requirement for explaining the final deci- 
sion. It would be a time measurable in months, not years. 

I strongly agree with the GAO that the lack of clarity in many 
of those criteria would be addressed through that process of codify- 
ing the criteria and would not be unduly burdensome in terms of 
time. 

The Chairman. Mr. Attorney General, do the laws of Connecticut 
allow third party intervenors to demand trial type hearings of the 
kind contemplated in S. 1392, the bill before us, including the right 
to cross examine witnesses when they wish to oppose the granting 
of land use permits by State and local land use regulatory authori- 
ties? 

Mr. Blumenthal. Most land use authorities in Connecticut and 
elsewhere are local and there are very broad rights for third party 
intervention. 

The Chairman. Can they demand trial type hearings, to cross ex- 
amine witnesses? 

Mr. Blumenthal. In some instances, certainly they can. 

The Chairman. Is that the law of Connecticut? 

Mr. Blumenthal. And indeed they can appeal those decisions in 
many instances to our State trial court, our Superior Court, and 
seek and be granted that kind of status. I guess what I am saying 
is there is nothing novel or original about the idea of hearings, es- 
pecially in a matter of such importance where interested parties 
are already recognized. If I may respectfully add a suggestion, if 
you are leading to a concern that perhaps this process of hearings 
might be unduly burdensome in time or cost, perhaps one of the 
solutions would be to provide for better definition of the interested 
party status. 

The Chairman. In your testimony, Mr. Mullane, you state that 
the Mashantucket Pequots have opened a casino and have not ad- 
dressed the impacts of that operation on your community. Isn’t it 
true that the Pequots and the Mohegans in the last decade or so 
have paid into the Treasury of the State over $2.2 billion and the 
State has the authority to distribute the monies to communities at 
their discretion without any Indian direction? 

Mr. Mullane. That is true, sir, there has been a substantial 
amount of money on a contract between the State of Connecticut 
and the Mashantucket Pequot Tribe where a franchise fee was es- 
tablished and the State of Connecticut has received a substantial 
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amount of money. Until this year, there was no consideration in re- 
gard to the local impacts on the communities, nor did the tribal na- 
tion give any consideration to that whatsoever. So there is a con- 
tract agreement between the State of Connecticut and the 
Mashantuckets and they do convey land for the slot machine fran- 
chise and that money is distributed by the State. 

I am a small town of 5,000 people and have I would say one-third 
of a representative and my other gentlemen have the same. It is 
very difficult for us to advocate to the State the type of impacts we 
have. Recently, the State of Connecticut and the legislature who ul- 
timately approves that money, has acknowledged that the towns, 
North Stonington, Preston, Ledyard, and others in the area, have 
endured significant impacts from the casinos and made some cor- 
rection to that providing of funds for impact aid. 

The Chairman. So your concern was not one that could be ad- 
dressed by the Indian nations, it had to be addressed by the State, 
correct? 

Mr. Mullane. In actuality, in the early 1980’s, Skip Hayward ac- 
knowledged that the development of a casino was going to cause 
significant impacts to the local communities with infrastructure, 
fire, ambulance and police and committed that they would provide 
some support. That was never forthcoming. I want to identify that 
there are small rural roads, the traffic in front of my town on the 
road to the casino went from 8,800 cars a day to 27,000 cars a day. 
I went from a full volunteer ambulance to a full paid ambulance. 
I had to implement incentive programs for the fire company. I went 
from one resident trooper to two resident troopers to three resident 
troopers and added $50,000 worth of overtime just for special 
events, active weekends and things like that. The town has been 
basically overwhelmed in areas of emergency service, fire and po- 
lice, ambulance and other items. I could go on and provide you a 
list. The estimated cost to my town is somewhere around $500,000 
to $600,000 a year for additional emergency services, impact, high- 
way infrastructure and other things. 

The Chairman. Have you received any funds from the State Im- 
pact Fund? 

Mr. Mullane. Yes; I have. They did last year through a grant 
program provide $250,000 and this year they identified I believe 
about $486,000. There is also a fund which disburses the impact, 
the Pequot Fund, throughout the State. 

The Chairman. How much is the Pequot Fund? 

Mr. Mullane. I am going to guess. I believe it is $85 million that 
is distributed throughout the State. That is on a formula which 
identifies nothing really to do with impact. It has to do with the 
sharing of the funds to the municipalities from the income of the 
casinos. 

The Chairman. These funds are insufficient to assist you in 
meeting the extra burden or the impact it has upon your commu- 
nity? 

Mr. Mullane. Let me read you a quick sheet. The traffic 
through town increased from 8,800 to 27,000 cars a day, increased 
not only on the primary roads but the secondary roads; the in- 
creased traffic brings traffic violations of everything from DWI to 
accidents. We had to pass an ordinance on 7 roads to bar tour 



64 


buses from roads that are basically 23 to 24 feet wide. I have closed 
two houses of prostitution, one with immigration violations. I 
closed one palm reading shop. I now have one pornographic 
superstore. Our ambulance is now full paid, manned by volunteers. 
Our troopers went from one to three plus added overtime. The DWI 
in southeastern Connecticut is the highest in the State. Gamblers 
Anonymous has the highest calls in the State. The embezzlement 
rates have increased from 2 to 3 percent in the areas. The 911 dis- 
patching fees have increased significantly. We have had to imple- 
ment the incentive programs for both volunteer fire and ambu- 
lance, the Highway Department has a loss of efficiency because of 
the use of our secondary roads because of all the patrons and em- 
ployees and everybody else that is now using secondary roads. 

We have empty businesses on Route 2. Although the traffic has 
improved and increased two or three times, we have empty res- 
taurants. The people don’t stop. I like to compare it to something 
like Fenway Park. You go to a ballgame, you have a hot dog, you 
have a hamburger, and you leave. So the town has gotten signifi- 
cant impacts and only this year has the State started to recognize 
that but there has been the past ten years that there has been ab- 
solutely no consideration whatsoever. 

The Chairman. I presume your town is close to the 
Mashantucket Pequot Casino? 

Mr. Mullane. I beg your pardon? 

The Chairman. I suppose your town is close to the casino? 

Mr. Mullane. It sits on our western boundary right in the cor- 
ner of North Stonington, Preston, Ledyard. You could probably 
throw a rock from each town to their property. 

The Chairman. Are any of your citizens or residents employed in 
the casino? 

Mr. Mullane. Yes; they are. 

The Chairman. A small number? 

Mr. Mullane. Yes; it is a small number. We are a small town. 
We have basically 5,000 people. I would attempt to guess there is 
probably 3,000 of those who are employable. I don’t know the exact 
numbers of which are employed at Foxwoods. 

The Chairman. Can you guess? 

Mr. Mullane. The last time I saw a number, I think it was 200. 

The Chairman. Thank you very much. Your testimony has been 
extremely helpful. 

Mr. Mullane. Could I make one comment? You asked several 
questions about the length of the Eastern Pequot petition. I want 
to call to your attention at the BIA formal hearing in I believe 
2000. The BIA researchers made a comment to the Eastern and the 
Paucatuck Easterns and they said them, I can’t quote exactly but 
I’ll give you the intent, you have not responded for the additional 
information that was identified to you in approximately 1990 which 
was called the letters of deficiencies and it was my understanding 
at that time that they were basically telling the petitioners you 
haven’t overcome your deficiencies, you have not provided the addi- 
tional information. 

The substantial information that was provided that the BIA re- 
searchers then said you have provided the additional information 
and then they ruled was not supplied until September I believe of 
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2001. There is a grave problem in BIA being the advocate for the 
native American and being sympathetic with an application and 
maybe not being very straightforward in telling them you haven’t 
supplied the information, your petition really shouldn’t be on active 
status. That is an injustice to somebody who is waiting in line, who 
does have a full, complete petition and should be reviewed. 

This is why in my comments when I said it is very difficult for 
BIA to be an advocate and also be an impartial judge. The impar- 
tial judge would also be one that would say you don’t have ade- 
quate information, you haven’t provided it, you haven’t done the re- 
search or you are just filibustering the issue. So although I am very 
sympathetic with somebody who has waited a long time, we must 
be realistic about whether or not they have submitted a complete 
application, a complete file for BIA to properly rule on. 

The Chairman. Thank you very much. 

Mr. Vice Chairman. 

Senator Campbell. Since Assistant Secretary Martin has not 
left, with your permission, if I could ask her a question. We are 
dealing with two things. One is the Dodd bill, one is the Dodd 
amendment we have on the floor in the Interior Appropriations bill. 
I know how slow things work around here and I would like to ask 
Ms. Martin if we passed either one of them, how long would it take 
to implement the thing? I have known some agencies taking 2 
years to implement a bill when we passed it here. 

Ms. Martin. We are not entirely sure but we believe both the 
amendment and the bill, if passed and signed into law, would re- 
quire us to promulgate regulations and regulations can take a good 
deal of time, especially where they are in a controversial area like 
the recognition process. Regulations would require tribal consulta- 
tion. I can’t give you a definite timeframe but I do believe it would 
probably take well over 1 year. 

Senator Campbell. For either one if we passed the Dodd bill or 
if we passed the amendment to the Interior appropriations bill, it 
would take perhaps the same amount of time? 

Ms. Martin. That would be for both, yes. 

Senator Campbell. I appreciate that because in all deference to 
our colleague, Senator Dodd, I thought time was of the essence and 
that is why the amendment was proposed to try to move this thing 
forward a bit faster than a bill would have. 

I have to take exception with a couple of comments and I am 
sure Mr. Mullane didn’t mean it this way but just for the record. 
When he talked of all the negative sides of the Pequots being in 
the business they are in, which is casino gambling, when you talk 
about the pawnshops that have sprung up, the increased crime, the 
prostitution, things of that nature, let me tell you, the Indians 
didn’t cause those things, somebody else did and I think it is really 
a big mistake to imply that because the Indians set up a casino, 
those things have sprung up. 

It seems to me there is a responsibility on other peoples’ part too 
and we see that all the time. I happen to be enrolled with the 
Northern Cheyenne of Montana. It is a dry reservation which 
means you can’t drink on the reservation, no liquor is allowed on 
the reservation but if you go to any gate around the reservation to 
get on or to get off, there is a shantytown bar built literally at 
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every area. You see that with some of the Sioux Reservations too. 
Not built by the Indians, built by the non-Indians to prey on some- 
body else. I want the record to reflect that a lot of these problems 
we face that are built around Indian reservations, Indians didn’t 
have one damned thing to do with. 

Mr. Mullane. I agree with you 100 percent, sir. It was not the 
implication that the Indian community was condoning or encourag- 
ing that but I wanted to try to impress upon you that for a small 
community of 5,000 people with a basic annual budget, the general 
government and the school of $14 million, it has been very difficult. 
It does attract and that was the point I was trying to make. 

If an Indian group is recognized, if a reservation is established, 
I tried to make the point that you must have concern for what is 
going to happen outside and give us the resources and the oppor- 
tunity to comment on that and correct those. We want to work to- 
gether as a team on that and resolve that problem so that the casi- 
nos won’t have that appearance. 

Senator Campbell. I appreciate your understanding because I 
think it is important to reflect that Indians historically had no 
prostitution, no alcoholism, no crime, no pawnshops, nothing like 
that in their historic context. If they do at all now, it is learned 
behavior and they didn’t learn it from other Indians. 

Even at that, every tribe I know, every Indian I know would like 
to get rid of that from the whole society standpoint. 

I think if you go to Atlantic City, Las Vegas, or any city where 
gaming is a major industry, you are not going to find all positive 
impact. You are going to find increased infrastructure needs, all 
kinds of things. You mentioned a number of those. It seems to me 
whether it is Indian casinos the size of the Pequots or the Mohe- 
gans, and I have seen and visited them, there is a positive side to 
it too. The positive side is the majority of the people that work in 
those casinos are not Indians. They provide a lot of jobs for non- 
Indians. 

You mentioned the increased amount of traffic and cars. A lot of 
those cars are paid for by the salaries earned by the non-Indians 
working in the casinos as well as the taxes they pay on everything 
they buy and their income tax too to the local, State, and Federal 
Governments. 

It seems to me when you talk of all the negative impacts, there 
is a lot of positive impacts too from having those large casinos just 
as there is in Las Vegas. I know there is some philosophical opposi- 
tion to gaming. We have some of our own colleagues who simply 
do not believe in gaming and some think it is okay and there is 
every level in between. 

From an industry standpoint, the places I have visited it seems 
to me the down side, the negative impacts have to be factored in 
somewhere with local government too, in this case maybe non-In- 
dian. You mentioned the Pequot Fund was $486,000 and that was 
this year? 

Mr. Mull a ne. Yes. 

Senator Campbell. So they give about that much to local govern- 
ment. Is that what you get filtered down through the State? 

Mr. Mullane. No. That is the State of Connecticut distributing 
the proceeds. 
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Senator Campbell. But there are not casinos all over Connecti- 
cut, so why hasn’t your local government gone to the State and de- 
manded a larger share of that Pequot Fund if it is impacting in a 
negative sense your community more than it is some community 
clear across the State that doesn’t have Indian gaming? 

Mr. Mullane. That has been a campaign that Mr. Johnson, Mr. 
Condon and myself have gone to the State every year and advo- 
cated and many did not understand it. Basically it was not in their 
town, they were not familiar with it, they were not aware of it. We 
had a very difficult time persuading them of the impacts and then 
to understand it. It is only recently that they have been able to bet- 
ter understand it and the Governor has now supported it and has 
included it in the budget. 

Senator Campbell. You need a better lobbyist. 

Mr. Mullane. There is room for debate on the lobbyist. 

Senator Campbell. Is that formula changed by your legislature 
or is it done through some rule within the administrative branch? 

Mr. Mullane. This year the Governor proposed impact aid to the 
host communities and it was debated, it was modified a little bit 
but basically approved. 

Senator Campbell. My personal opinion and advice would be to 
get more of that money already in that pool somehow to offset any 
negative impacts in your community. 

To your knowledge has any local town or interested party been 
denied the opportunity to submit materials in the consideration by 
the BAR process? 

Mr. Mullane. Would you repeat that? 

Senator Campbell. Has anyone in your local communities inten- 
tionally been denied an opportunity to submit material in the rec- 
ognition process? You mentioned 1 minute ago that some might not 
know of the Pequot Fund, for instance. Is there a possibility some 
don’t know they can submit testimony in this recognition process? 

Mr. Mullane. People have come to our annual town meetings, 
to our selectman meetings, council meetings and so forth and they 
have encouraged us, we have had individuals testify also but it has 
been mostly the chief elected officials who have announced in ad- 
vance that we will go and they have left it upon us, and they have 
come to our local meetings and supported us and advocated for us 
to continue. It’s been done in that manner. 

Senator Campbell. Attorney General Blumenthal, you men- 
tioned irregularities and improprieties. In your testimony I think 
you used the word lawlessness. I think those are pretty strong 
words. I am not aware that the GAO concluded there were impro- 
prieties or certainly not lawlessness. 

With respect to the Inspector General’s report, I understand they 
sought to clarify some of those misunderstandings and mistakes, 
inaccuracies and so on contained in some correspondence to you. 
That included a corrected statement that the BAR staff did not 
issue a letter of non-concurrence about the final decision on the 
Eastern Pequot petition. Are you aware of that correction they said 
they sent you? 

Mr. Blumenthal. I am aware of that correction, Senator, and 
the strength of my language is based on our experience with the 
process as well as those reports, principally the Inspector General’s 



68 


report, which includes a number of findings that I think support 
that experience as well as with other petitions. 

I might just say in response to your fair and very good question 
to Nick Mullane about submitting information, one of our com- 
plaints is that in fact we have been denied the opportunity to sub- 
mit information, highly relevant information, as a consequence of 
arbitrary deadlines that were established, in fact deadlines that 
worked only one way, against the State or the towns and not 
against the petitioning parties. 

So I think there is a pattern that supports my contention and I 
would simply say you have said quite well that money is now driv- 
ing this process and your questions as to how the State has com- 
pensated the towns that have borne the burden here I think raise 
the very fair question about whether the State has acted promptly 
and fairly in dealing with the burdens that localities have to en- 
dure. 

The point here is that money shouldn’t be driving these deci- 
sions, it shouldn’t be a matter of let’s make a deal and recognition 
shouldn’t go to the highest bidder or the tribal group that is able 
to muster the most dollars in support of its petition so that it pre- 
sents the most effective case. It ought to be a principled and objec- 
tive and transparent decision. 

Senator Campbell. Were you aware that the Connecticut con- 
gressional delegation recently asked the GAO to investigate the 
positive final determination issued by Assistant Secretary 
McCaleb? 

Mr. Blumenthal. I am aware of that. 

Senator Campbell. What exactly are they asking him to do, in 
your view, must speed up the process or more transparency in the 
process? 

Mr. Blumenthal. Again, my understanding of the congressional 
delegation’s purpose or intent is to elicit facts that further support 
the contentions we have made about the violations of internal 
standards, regulations, as well as ethical rules that ought to have 
been followed and perhaps were not. 

Senator Campbell. Maybe my last question. I think you men- 
tioned you plan to appeal the positive final determination for the 
Eastern Pequots. I know we are off the bill a bit but it is still Sen- 
ator Dodd’s amendment to the Interior appropriations bill, how 
would the Dodd amendment to the bill, the Interior appropriations 
bill, be affected by your appeal or would it? 

Mr. Blumenthal. I don’t think the bill would be affected, nor 
would our appeal. 

Senator Campbell. Would it affect your appeal? 

Mr. Blumenthal. It might not. In fact, I can’t claim to have a 
final answer on this one but as I think Deputy Assistant Secretary 
Martin mentioned earlier, many of the internal aspects of the proc- 
ess could continue. For example, our appeal could continue and 
there would be a moratorium on final decisions. No final decision 
could be issued but there would be nothing to stop the BIA from 
continuing its work on pending petitions. There are 200 of them, 
indeed 9 from Connecticut, and the BIA staff could continue on 
those petitions, but it would send a very strong signal that the 
Congress will insist on compliance with the criteria, that it must 
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codify the criteria, establish a standard of proof, provide reasoned 
and complete explanations, assure that the criteria are met and in 
my judgment, would not necessarily require even the relatively 
short amount of time that the BIA has stated it would take. Regu- 
lations of equal complexity and importance are done in matters of 
months where they are required by Congress to do so. The Con- 
gress could well do so. 

Senator Campbell. I see. Thank you. 

Mr. Chairman, I have no further questions. I would like to apolo- 
gize to both of our witnesses about some of my disjointed questions. 
I have never been encumbered with a law degree, so sometimes I 
get scattered around a bit. 

Mr. Blumenthal. There are some of us who wish we hadn’t been 
so encumbered at some point in our careers. 

The Chairman. Gentlemen, I thank you very much. 

Mr. Mullane. I would like to make one more comment if I could. 
I want to read a paragraph I have looked at for many years. 

The serious significant of gaining Federal recognition also makes adherence to the 
Federal acknowledgment process a vital necessity. As we have stated previously in 
testimony before the Congress, Federal recognition establishes a perpetual govern- 
ment-to- government relationship between a tribe and the United States and has 
considerable social, political and economic implications for the petitioning group, its 
neighbors and Federal, State and local governments. 

This is a letter written by the Department of the Interior, Wil- 
liam Battersby and goes back to 1992. I hope as we leave these 
hearings we can go forward as a team to understand that on the 
highest level of the Federal Government, the State level that I 
have along side of me, the local level and those tribes that get rec- 
ognition, that we can work out a system and be able to resolve the 
differences and have addressed those problems that develop or 
those issues and be able to come to an amicable solution. 

If we resolve it now and spend the time, a year or two, maybe 
it won’t take in somebody’s eyes 24 years to recognize a tribe. 
Maybe it will be able to be done in an expeditious, professional, 
scholarly manner that the results can be accepted and that people 
will go away with the process and feel they have had fair involve- 
ment and have had their say, and that the process was equitable. 
If we are to have a process, that is what we should be looking to 
do. 

Thank you very much, gentlemen. 

The Chairman. Mr. Mullane, you can be assured that both of us 
are extremely serious and concerned about the issue before us. Mr. 
Attorney General, Mr. Selectman, we thank you very much for your 
testimony. 

Now, if I may call upon the final panel, tribal chairwoman of the 
Eastern Pequot Indians of Connecticut, Marcia Flowers and the 
tribal chairperson of the Duwamish Tribe of Burien, Washington, 
Cecile Hansen. 

Chairperson Flowers, welcome. 

STATEMENT OF MARCIA FLOWERS, TRIBAL CHAIRWOMAN, 
EASTERN PEQUOT INDIANS OF CONNECTICUT 

Ms. Flowers. Thank you for giving the Eastern Pequot Indians 
of Connecticut an opportunity to speak on these two pending bills. 
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My name is Marcia Jones Flowers. I am the chairwoman of the 
Eastern Pequot Indians of Connecticut. I also was the coordinator 
of the petition that was filed at the BIA. 

The Eastern Pequot Indians have occupied the Lantern Hill Res- 
ervation in North Stonington, CT since 1683 following the Pequot 
war of 1638. This reservation has been held in trust by the colony 
and then the State of Connecticut. Our people were under an over- 
seer system from early 1800’s and before. We were then under the 
welfare system of the State of Connecticut and then the Parks and 
Forest and the Connecticut Indian Affairs Council. We have always 
been under a colonial or State of Connecticut branch of govern- 
ment. 

Twenty-four years ago, the Eastern Pequot Indians submitted a 
letter of intent to the BIA for Federal recognition. This was before 
any Indian gaming was established. On June 24, 2002, the Assist- 
ant Secretary of the Department of the Interior issued a final deci- 
sion to recognize the Eastern Pequot Indians of Connecticut as the 
historic Eastern Pequot Indians comprised of the members of the 
Eastern Pequot and the Paucatuck Eastern Pequot Tribes. 

That decision is under attack by a number of people in this room 
today. It is being made as an example of why reform of the BIA 
acknowledgment process is required. The decision on the historic 
Eastern Pequot determination was a unique one but it was the cor- 
rect one based on the facts and the regulations of the BIA. It was 
no surprise to the members of the Eastern Pequot Tribe that the 
decision was made. 

Throughout history, the Eastern Pequot Tribe and the Paucatuck 
Eastern Pequot Tribe were one. Our petition reflected it, the Con- 
necticut Indian Affairs always reflected it, those decisions reflected 
it. During that time in the 1970’s when the Connecticut Indian Af- 
fairs Council existed, they saw one tribe. 

The Attorney General of Connecticut in his comments on our pe- 
tition stated when asked that the State of Connecticut recognized 
one tribe. All of the State statutes identify one Eastern Pequot 
Tribe. 

When the proposed finding in favor of acknowledgement was 
issued for both petitioning groups, the interested parties criticized 
the preliminary decision, complaining that the Assistant Secretary 
ignored the recommendations of the professional BAR staff. For the 
final determination, our petition team took the BAR’s recommenda- 
tion seriously. They advised more research was needed for final 
and more analysis to strengthen our petition. 

The final determination on the Eastern Pequots was prepared by 
the excellent professional staff at the Branch of Acknowledgment 
and Research and accepted by the Assistant Secretary of the Inte- 
rior. Even with the BAR staff decision, the interested parties con- 
tinued to criticize and challenge that decision. That decision was a 
thoughtful, well reasoned and detailed analysis of thousands upon 
thousands of pages of documents supported by evidence. Most of 
those documents were retrieved at the State library in Hartford, 
CT. Because we were under colonial and later State jurisdiction, 
those documents were held by the State of Connecticut to this day. 

The bill, S. 1392, graphs onto the existing BIA acknowledgment 
process a formal hearing required if requested by interested par- 
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ties. It would turn the acknowledgment process into an adversarial 
proceeding and cause further delays in an already costly and time 
consuming process. We see the potential for great mischief if inter- 
ested parties can call witnesses in an effort to only discredit them. 

I thank you for your time and your attention to this serious mat- 
ter. 

[Prepared statement of Ms. Flowers appears in appendix.] 

The Chairman. Thank you very much, Madam Chairperson. 

Now may I call upon Cecile Hansen. 

STATEMENT OF CECILE HANSEN, TRIBAL CHAIRPERSON, 
DU W AMISH TRIBE, BURIEN, WA 

Ms. Hansen. My name is Cecile Maxwell-Hansen. I am the 
great, great, great niece of Chief Si’ahl for whom the city of Seattle 
is named. 

I appreciate the opportunity to submit testimony on S. 1392, a 
bill to establish procedures for the BIA, the BAR, with respect to 
tribal recognition and S. 1393, a bill to provide grants to eligible 
Indian groups and local governments to participate in certain deci- 
sionmaking processes of the BIA. 

May I tell you 14 years ago I testified before this committee on 
Federal acknowledgment process. Now I am appearing before the 
committee on the same subject. It seems to me nothing has 
changed. Our experience with the Federal acknowledgment proce- 
dures have been bitterly disappointing and disheartening. The BAR 
should be embarrassed to testify time after time that the BAR 
process works. 

The Duwamish people were the first indigenous people of Seattle, 
having lived there 1,000 years before the arrival of European 
Americans in 1851. In 1855, the Duwamish Tribe was the first sig- 
nature of the Point Elliot Treaty which guaranteed fishing rights 
and reservations to all the signature tribes. The first one to sign 
our treaty was Chief Si’ahl. In 1859, the Point Elliot Treaty was 
ratified by the Congress but the promises made by the United 
States in the treaty was never fulfilled with my people. 

Governor Stevens who was the agent for the U.S. Government at 
that time promised us two buckets of gold and a smaller reserva- 
tion. We first submitted a petition for Federal acknowledgment in 
1976 before the final regulations in 1978. In 1988, we submitted a 
complete petition to the Branch of Acknowledgment and Research; 
8 years later, we received a decision against acknowledgment. The 
preliminary decision concluded that we met four of the seven man- 
datory criteria but there was some deficiency with respect to cri- 
teria 83.7(a), identification of the American Indian entity and the 
community and political authority or influence. 

We worked diligently over the next 2 years to address this defi- 
ciency and believed we had succeeded when we were advised that 
the Acting Secretary of Indian Affairs had issued a final determina- 
tion in favor of acknowledgment on January 19, 2001. One day 
later, our President issued an order imposing a moratorium on all 
substantial decisions made during the final days of the Clinton ad- 
ministration, including the Duwamish Tribe’s positive final deter- 
mination in favor of Federal acknowledgment. 
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On September 26, 2001, the new Assistant Secretary of Indian 
Affairs issued a new final determination declining to acknowledge 
the Duwamish Tribe. The administrative appeals have been unsuc- 
cessful. Nearly 150 years later, after the Duwamish Tribe signed 
the Point Elliot Treaty, my people are still struggling for recogni- 
tion that was promised when the treaty was signed and ratified. 

The Duwamish Tribe believes there are severe problems with the 
Federal acknowledgment process but not of the type stated by 
other witnesses. We are the Duwamish Tribe, we signed the Point 
Elliot Treaty, we gave up 54,000 acres which is now Seattle. From 
treaty times to the present, the Duwamish people have been main- 
taining independent entity as a tribe with elected leaders and pres- 
ervation of our culture. Until 1970, we received Federal Indian 
Services and exercised our Indian treaty fishing rights. We have 
never been terminated by the Congress. Now the BIA is telling us 
that we are not federally recognized. This a grave injustice to the 
Duwamish people and other tribes like us. 

We recommend that if changes are made to the Federal acknowl- 
edgment process that at a minimum, tribes who were signatory to 
a treaty and gave up lands and fishing rights should be presumed 
federally recognized and the burden should be put on the Secretary 
or the Federal Government to prove that we are not federally rec- 
ognized, not the other way around. 

The BIA also says there are breaks in our culture and continuity 
of our tribe and this is further proof that we should not be a feder- 
ally acknowledged tribe. We believe undoubtedly starting out as 
commonsense, acknowledgment requirements are now turning on 
its head. It ignores the sweep of U.S. history and Federal policy 
that systematically destroys tribal governments. The Indian trea- 
ties were a part of this policy. The Indian Allotment Act also con- 
tributed to the weakening of tribal governments. 

The forced assimilation of our children into Federal Indian 
schools, and my mother was in an Indian boarding school until she 
was 17, and the termination policies of 1950 also played with un- 
dermining Indian tribes. The hard edged implementation of tribal 
continuity requirements punishes tribes a second time because 
they might not have been able to understand the heavy hand of the 
Federal Government even after 150 years. 

The Congress has passed legislation in the 103rd Congress and 
the 104th Congress, and introduced in the 105th Congress. S. 1392 
essentially codifies the existing Federal acknowledgement regula- 
tions and 25 C.F.R. Part 83 including the seven mandatory criteria. 
The bill incorporates some but not all identifications found in exist- 
ing acknowledgment regulations. 

For example, the bill does not define community, political influ- 
ence and sustained contained, interested party and informed party. 
These definitions are fundamentally important in understanding 
the criteria or identifying who may participate in the process. 

Section 14 of the bill established a new hearing requirement in 
addition to the existing BIA process. If requested by an interested 
party and if the Secretary of the Interior determines there is good 
cause shown, the Secretary must conduct a formal hearing. The 
formal hearing should allow all interested parties to present evi- 
dence, call witnesses, cross examine witnesses and rebut evidence 
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in the record. The transcript of this hearing would be made part 
of the administrative record. 

We are not convinced that a formal hearing is an appropriate or 
necessary addition to the process. The existing regulations allow in- 
terested parties to participate in the process by submitting their 
own evidence and comments on the proposed findings, requesting 
and receiving technical assistance from the BAR and appealing a 
decision they do not agree with. A formal hearing would only fur- 
ther cause delays in an overly long process. 

Section 19 authorizes the appropriation of $10 million for Federal 
acknowledgment activities. This represents a significant increase in 
the BAR’s existing budget. We support increased funding for Fed- 
eral acknowledgement activities. 

S. 1393 would provide grants to Indian tribes and Indian groups 
seeking Federal acknowledgment and local governments in order to 
participate in the Department of the Interior process concerning 
Federal acknowledgment, fee to trust land acquisition requests, 
land claims and other actions affecting local governments. We sup- 
port a grant program for Indian tribes and groups who lack finan- 
cial resources to pursue Federal acknowledgment and other ac- 
tions. 

We do not agree that Federal funds should be made available to 
local governments to essentially fight Indian groups seeking Fed- 
eral acknowledgment and Indian tribes seeking to acquire trust 
lands. Under the bill, a local government could receive a Federal 
grant to challenge a decision of the Secretary of the Interior to ac- 
knowledge tribes or acquire land in trust. To us, this is unsound 
public policy. 

For the record, I want to tell you that the Duwamish Tribe has 
spent three-fourths of a million dollars to get through this process 
since 1978. We are now broke. We have no appeal to Assistant Sec- 
retary McCaleb. I just wanted the committee to know this. 

I am really happy to have the opportunity today to share our 
viewpoint and all the Duwamish people in the State of Washington. 
I would like to enter my statement in the record. 

Thank you, Mr. Chairman. 

[Prepared statement of Ms. Hansen appears in appendix.] 

The Chairman. Thank you very much. 

May I ask Ms. Flowers a few questions. You have been waiting 
for 24 years. What sort of hurdles have you had to overcome? 

Ms. Flowers. Where do I begin? In the recognition process, hir- 
ing anthropologists over the years and researchers, going through 
the multiple steps of the process because the steps are written very 
understandably. It is just the steps don’t take the time limit that 
they are set up to be, going to the State library, researching all of 
the documents, going to Washington to the National Archives, a lot 
of documentation. In the early years tribal members did that re- 
search. Many of those tribal members are gone without having 
seen Federal recognition. It was hard work. In the early days there 
weren’t good copiers, hand cranked copiers, and it wasn’t easy to 
come by the documentation. 

The problem in recent years in pulling documentation out of a lot 
of historical places is there has been a lot of pilfering and stealing 
of Indian genealogy and documentation because there are so many 
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people that are looking for their heritage, and also a lot of people 
that don’t want Indian tribes to find the documents. You may find 
razor cuts out of books in the town halls where you have to pull 
birth certificates, death certificates, marriage certificates. All of 
these things are required and were part of the research and people 
have defamed a lot of records in town halls which has made it more 
difficult. 

The Chairman. You have submitted documents to the Branch of 
Acknowledgment. About how many documents have had to be sub- 
mitted? 

Ms. Flowers. Thousands upon thousands upon thousands. We 
are running out of space literally but those documents we cannot 
archive because it appears we are now going into appeals which 
means we will have to pull those documents as evidence so we have 
to keep them around still, at least over 40,000. We stopped count- 
ing there. 

The Chairman. The interested parties in the process were mu- 
nicipalities near you plus the State of Connecticut? 

Ms. Flowers. Right. It was the towns of North Stowington 
where our reservation is located, Ledyard which we border where 
Nashantucket is located and Preston, and also the State of Con- 
necticut. 

The Chairman. The State of Connecticut requested a formal 
hearing. Did you participate in that hearing? 

Ms. Flowers. Yes; I did. It was 2 days and it was in Washington 
at the Daughters of American Revolution building. It was failed to 
be mentioned that there was a conference call technical meeting, 
called by the State and that was also 2 days and all parties were 
on conference call for that. So there were two formal technical 
meetings, one in person and the other everyone was on conference 
call. 

The Chairman. Having asked you all these questions, what do 
you think about the passage or the adoption of S. 1392? 

Ms. Flowers. I think it would be a huge mistake. I believe there 
is a hidden agenda behind passage of the amendment, that a mora- 
torium on any Federal recognitions going forward, if the process is 
to be corrected, a moratorium is not the answer. I feel very uncom- 
fortable when a process does need reform, and we all know that, 
but to say we want a moratorium on a process that has already 
taken so many years for most of us to achieve does not make sense 
to our tribe. 

The Chairman. As you know, the Dodd amendment will be ad- 
dressed tomorrow and will be debated and voted upon sometime to- 
morrow when we take up the Interior appropriations bill. So you 
can be assured that this matter will be discussed with the commit- 
tee members in as great a detail as possible. 

Ms. Flowers. Thank you. 

The Chairman. We will do our best to bring justice to all peoples 
concerned. 

For the Duwamish, may I say as I heard your statement, I be- 
came increasingly concerned because the legal counsel of the De- 
partment of Justice just issued a statement of a legal position that 
would have a terrible impact upon your people. The legal position 
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is that Indians who are not members of federally recognized tribes 
will not eligible for programs or laws enacted for native Americans. 

As you know, we have educational programs, health programs 
and because of some technicality, if you are not recognized, the 
members of your tribe will be denied access to all of these pro- 
grams you have been receiving to date because as the legal counsel 
has indicated, that would be race based and the Justice Depart- 
ment would recommend to the President that any bill that includes 
Indians who are not members of federally recognized tribes would 
be vetoed. 

I can understand your concern. It is urgent and I can assure you 
that we will act upon this with great expedition. 

Ms. Hansen. May I say another that gives me great anguish is 
if you are not recognized by the Federal Government, you cannot 
secure artifacts, remains from museums, depositories and that real- 
ly impacts the Duwamish people. We have artifacts in the Burt 
Museum at the University of Washington. They will loan them to 
us but if you are not recognized, you will not get those artifacts or 
remains back. 

The Chairman. We will do our best. 

I would like to thank all the witnesses. I announced earlier that 
the record will be kept open for 48 hours but I have been requested 
by the office of Senator Dodd that the record be kept open for 7 
days and it is so ordered. 

Furthermore, as I indicated, the Dodd amendment will be consid- 
ered by the full Senate tomorrow sometime during the morning and 
I can assure you the Senate will one way or the other act upon it, 
for or against. 

With that, may I thank all of you for your participation, thank 
all the witnesses for their testimony. 

This hearing is recessed. 

[Whereupon, at 12:47 p.m., the committee was adjourned, to re- 
convene at the call of the Chair.] 
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Additional Material Submitted for the Record 


Prepared Statement of Dannel P. Malloy, Mayor, Stamford, CT 

Mr. Chairman and members of the committee, I am pleased to submit this testi- 
mony on S. 1392 and S. 1393, bills to reform the Federal Indian tribal acknowledge- 
ment system. The city of Stamford and all the municipalities in Connecticut are di- 
rectly affected by Federal Indian policy. I appreciate the opportunity to provide tes- 
timony to the committee and express my community’s views on the need to bring 
greater fairness and objectivity to the procedure used to assess the merits of peti- 
tions for acknowledgment as Indian tribes under Federal law. 

In recent years, Federal Indian policy has become a major issue in Connecticut. 
Beginning with the Congressional recognition of the Mashantucket Pequot Tribe in 
1983, and the subsequent development of the Foxwoods Casino pursuant to the In- 
dian Gaming and Regulatory Act of 1988, Connecticut has experienced the negative 
effects of Federal Indian law and policy on the State and local communities. Tribal 
development has occurred without regard to impacts on local communities. The land 
involved is removed from the State and municipal tax base. The land and resulting 
development also occurs without regard to State and local environmental laws and 
land use requirements. Local communities have difficulty keeping pace with the im- 
pacts and service sector demands created by tribal casino development, such as in- 
creased traffic, crime, adverse social impacts, negative economic consequences for 
non-Indian businesses, and a general decline in the quality of life for surrounding 
areas. All this is the direct result of actions at the Federal level, which have all too 
often been undertaken without regard to these consequences. 

There are many aspects of Indian law and policy that need careful review, espe- 
cially in light of the changed circumstances that have resulted from the dramatic 
growth of Indian gaming. No longer do decisions related to tribal acknowledgement 
and trust lands affect only Indian tribes. To the contrary, especially in the context 
of urban settings such as Connecticut, these decisions are being influenced by non- 
Indian financial backers of tribes and tribal petitioner groups who seek to reap 
windfall benefits from the development of Indian casinos. These developers associate 
themselves with Indian interests by means of contracts under which they under- 
write tribal acknowledgement, casino development, and trust land acquisition, in ex- 
change for profitable arrangements that produce huge financial gains for them once 
casino resorts are developed on Indian land. This is a suspect arrangement that 
calls for thorough investigation and Congressional reform. The future of our State 
should not be dictated by the “get rich quick” schemes of developers and gambling 
entrepreneurs who seek to capitalize on Indian gaming. 

Currently, Connecticut is potentially affected by the acknowledgement petitions of 
several Indian groups under active review by BIA — the Eastern Pequots, Paucatuck 
Eastern Pequots, Golden Hill Paugussetts, and the Schaghticokes. All of these peti- 
tioners have announced plans to pursue major casino resort development if they are 
successful with their acknowledgement petitions. Those casinos would, in turn, have 
serious negative consequences for our region. 

( 77 ) 
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Closest to Stamford, the Golden Hill Paugussett group threatens to develop the 
world’s largest casino in Bridgeport. This part of Connecticut is already suffering 
serious economic and quality-of-life consequences resulting from traffic congestion 
and an over-burdened transportation system. Studies have been conducted which 
show that adding a major casino in this region will produce traffic gridlock and seri- 
ous associated environmental and economic consequences. As a result, the plans 
that these petitioner groups intend to pursue, and propose to undertake without ref- 
erence to the needs and concerns of the region, will have devastating consequences 
on Connecticut. 

Before the Pequot decisions, it was widely understood that none of the petitioning 
groups in Connecticut had developed evidence that would support positive tribal ac- 
knowledgment findings. Indeed, the two Eastern Pequot petitions had themselves 
been subject to negative proposed findings, until political interference resulted in 
positive proposed findings. The Golden Hill Paugussett petition has been rejected 
by BIA in the past for clear deficiencies, and the Scaghticoke petition has been 
noted by the experts retained by that group itself to be deficient and incapable of 
meeting the Federal criteria. Nevertheless, BIA has now fabricated a decision- 
making construct in Connecticut that bolsters these otherwise deficient petitions. It 
has done so by combining separate petitioners into a single tribe, as it did with the 
Eastern and Paucatuck Eastern Pequot groups, and by giving undue and improper 
weight to the manner in which the State of Connecticut has historically dealt with 
Indians. By departing from all past BIA precedent and giving artificial weight to 
the fact that the State has set aside land for Indians and provided oversight func- 
tions, BIA has allowed these petitioners to fill otherwise fatal gaps in their evidence. 
BIA arrived at this result based upon incorrect analysis of Connecticut law and his- 
tory. In part, it did so because it has failed to undertake a thorough review of the 
record or to provide a full and complete role for interested parties. 

To correct these problems, we believe that Congress must undertake sweeping re- 
form of the acknowledgment process that begins with the most basic issues. Con- 
gress has never enacted a law that deals with the acknowledgment process. The ac- 
knowledgment of the existence of Indian tribes, who will claim sovereign status and 
exemptions from state and local law, is a very important power. We question why 
such a significant political act by the U.S. Government has never been addressed 
in a comprehensive Federal law that defines who exercises this power, under what 
standards, and pursuant to what procedures. The United States Code is silent on 
this subject, but nonetheless BIA is now in the process of changing the face of Con- 
necticut by exercising the power it claims to have to acknowledge tribes. 

This is the sort of issue that requires careful consideration by Congress, informed 
by the recommendations from the executive branch, the affected States, tbe affected 
local governments, and interested parties. If Congress intends to have this authority 
exercised by some other governmental entity, such as BIA, it should be done only 
through an express act of delegation, subject to rigorous procedural and substantive 
standards. That act of delegation should, in turn, be the result of a comprehensive 
public debate on the best way to ensure that only legitimate Indian tribes are ac- 
knowledged and that their powers are appropriately defined, and as necessary, con- 
strained. It is time for Congress to speak on this issue. Until it has, BIA must be 
halted from applying the current flawed system. 

I am deeply concerned that interested parties do not have a sufficient role in the 
process. The problems inherent in the review of the Eastern Pequot petitions are 
a perfect example. In that case, evidence was not made available on a timely basis. 
Deadlines for submission of evidence were set on an ad hoc basis and applied retro- 
actively to interested parties. The previous Assistant Secretary for Indian Affairs 
unilaterally established new rules on the acknowledgment process which have made 
it more difficult for interested parties to participate. Those rules were not subject 
to any notice or comment procedures. The petitioners were not required to provide 
their evidence to interested parties, although interested parties had to do so for the 
petitioning group. Even more unfair was the fact that petitioning parties were al- 
lowed to have tbe last word in responding to evidence submitted to interested par- 
ties. The result was a procedure inherently skewed in favor of the petitioner. 

In terms of substantive standards, the criteria currently administered under BIA’s 
acknowledgment regulations. They have not been applied in a rigorous or even- 
handed manner. The Eastern Pequot decisions are a perfect example of this prob- 
lem, where a results-oriented effort to acknowledge these groups as a tribe prevailed 
under the BIA criteria. This is a result of BIA’s forcing, contrary to its regulations, 
two petitioning groups to come together into a single tribe. In addition, BIA gave 
undue and incorrect weight to Connecticut’s historical relationship with Indians. 
BIA allowed that historical relationship, which was nothing more than a welfare 
function, to serve as evidence of the existence of internal political and social activity 
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within the petitioning groups. In doing so, it departed from all precedent and ig- 
nored important evidence to the contrary. 

I question why tribal acknowledgment power should be invested in BIA at all. 
This agency is responsible for exercising the U. S. Government’s trust responsibility 
to Indian tribes. As a result, there is an inherent bias in favor of tribal interests. 
An agency with such a mission cannot be expected to pass judgment on tribal ac- 
knowledgment petitions. The suggestion calling for creation of an independent com- 
mission can be subject to the same problems, if it is not established in a way that 
ensures objectivity, fairness, and absence of political influence. The problems inher- 
ent with the BIA review, and its susceptibility to political manipulation, are well- 
documented in the report from the Department of the Interior Inspector General’s 
office, which revealed the abuses of decisionmaking power that occurred under the 
last Administration. 

For all of these reasons, I believe that the acknowledgment process is fundamen- 
tally flawed and needs serious Congressional reform. While that reform initiative is 
underway, there should be a moratorium imposed on the processing on all petitions. 
It makes no sense to allow the process to proceed when it is so badly broken. 

I am committed to supporting Congress in making these important changes. 
Please let me know what I can do to assist in the reform of the acknowledgment 
process. Thank you for considering this testimony. 


Prepared Statement of James J. Malloy, Town Administrator, Sturbridge, 

MA 

Mr. Chairman and members of the committee, on behalf of the town of 
Sturbridge, MA, I am pleased to submit this testimony on S. 1392 and S. 1393, bills 
to reform the Federal Indian tribal acknowledgement system. I am James J. Malloy, 
Town Administrator, Sturbridge, MA. I appreciate the opportunity to testify before 
the committee and express our views on the need to bring greater fairness and ob- 
jectivity to the procedure used to assess the merits of petitions for acknowledgment 
as Indian tribes under Federal law. 

Our town is currently participating in the tribal acknowledgement process for the 
two Nipmuc petitioner groups. Although we have not taken a position on the merits 
of either petition, our town has witnessed the problems associated with tribal ac- 
knowledgment from the perspective of local communities. This experience has con- 
vinced us that reform of the process is necessary at this time. 

Tribal acknowledgment has major effects on local governments. Once a tribe is ac- 
knowledged, land is removed from the local taxbase, often for purposes of major de- 
velopments such as casinos that impose great burdens on small towns such as ours. 
This Indian land also becomes exempt from State and local regulation, including 
land use, environmental and public health and safety requirements. When Indian 
casinos are developed, a variety of problems such as traffic, crime, and social prob- 
lems are visited upon local communities. These impacts point to the importance of 
ensuring that local governments are allowed to play a meaningful role in the ac- 
knowledgment process and that the results are fair and objective. 

Unfortunately, tribal acknowledgment decisions are being influenced by non-In- 
dian financial backers of tribal petitioner groups who seek to reap windfall benefits 
from the development of Indian casinos. These developers associate themselves with 
Indian interests by means of contracts under which they support tribal acknowl- 
edgement efforts, in return for profitable arrangements that produce huge financial 
gains for them once casino resorts are developed on Indian land. Such is the case 
for the Nipmuc petitioners, where substantial amounts of money are being invested 
to support the petitioners. 

This involvement of gaming interests raises the stakes and costs of the process. 
In the face of the considerable investment made by financial backers of petitioner 
groups, it is very difficult for other interested parties, like our town, to participate 
in a meaningful way. It is simply too expensive to do so, and we commend the spon- 
sors of this legislation for introducing proposals that would grant funding assistance 
to local governments. 

We also believe that the process itself must be reformed. The Nipmuc petitions 
are an example of where a BIA recommendation for a negative proposed determina- 
tion was overturned at the policy level. Fortunately, that decision never took effect. 
However, it demonstrates how the acknowledgment process is subject to political in- 
terference. A significant political act by the U.S. Government recognizing an Indian 
tribe should be subject to a comprehensive Federal law that defines who exercise 
this power, under what standards, and pursuant to what procedures. No such law 
exists. 
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We also are deeply concerned that interested parties do not have a sufficient role 
in the process. The problems inherent in the review of the Eastern Pequot petitions 
in Connecticut are a perfect example. In that case, evidence was not made available 
on a timely basis. Different rules were applied to interested parties. Procedures 
were changed in mid-course. BIA staff was, like in the Nipmuc matter, overturned 
by policy officials. And in the final determination, BIA unilaterally forced two com- 
peting groups to join together, even though the acknowledgment regulations do not 
allow for such a result. This is a practice that should not be repeated for the two 
Nipmuc petitioners. 

For all of these reasons, we believe that the acknowledgment process needs seri- 
ous Congressional reform. While that reform initiative is underway, there should be 
a moratorium imposed on the processing on all petitions. It makes no sense to allow 
the process to proceed when it is so badly broken. 

Thank you for considering this testimony. 


Prepared Statement of SACIA, The Business Council 

SACIA, The Business Council, is pleased to submit this testimony on S. 1392 and 
S. 1393, bills to reform the Federal Indian tribal acknowledgment system. SACIA 
is a regional business association serving Fairfield County. Formed in 1970 by busi- 
ness leaders engaged in an effort to build more livable, workable communities, 
SACIA is committed to maintaining and improving the economic vitality of south- 
western Connecticut. We advocate for a positive business environment, work to en- 
sure a quality business structure, and seek to create opportunities for diverse busi- 
nesses to grow, develop, and locate within the region. Because several tribal peti- 
tioner groups have expressed interest in opening major casinos in this region, 
SACIA has followed the issues associated with the acknowledgment process. 

SACIA expresses its appreciation to Senators Dodd and Lieberman for introducing 
this legislation. Tribal acknowledgment is a matter of great concern in Connecticut, 
and SACIA is grateful for their leadership on this issue. 

SACIA recognizes the importance of maintaining a procedure whereby Indian 
groups can petition to be acknowledged as tribes under Federal law. Groups that 
qualify for such treatment are entitled to important benefits, and they should be ac- 
corded the rights bestowed upon other acknowledged tribes. The process used for 
this purpose must be balanced, objective, fair, and efficient. Undue delay should be 
avoided, and tribal petitioners must be treated with respect and dignity. 

Based upon the consequences tribal acknowledgment already has had in Connecti- 
cut, however, SACIA also recognizes that the decision to recognize Indian tribes 
under Federal law affects non-Indian parties as well. Acknowledged tribes can take 
land into trust, exercise sovereign powers, and open casinos. These manifestations 
of tribal status can, in turn, have major adverse impacts on the affected state, local 
governments, private landowners, and the business community. Recent experiences 
with tribal acknowledgment in Connecticut indicate that the interests of these par- 
ties are not always adequately taken into account. As a result, SACIA believes that 
the acknowledgment process must be revised, not only to address the needs and con- 
cerns of tribal petitioners, but also to ensure that other affected parties are able to 
play an equal role and to do as much as possible to bring about valid and credible 
decisions. 

Federal Indian policy has become a major factor in the State of Connecticut. 
There are now two tribes in Connecticut, the Mashantucket Pequot, and the Mohe- 
gan. Both own and operate major casinos. While these enterprises have had some 
positive effects, such as the generation of revenues for the State, these benefits have 
been offset by many adverse consequences. Tribal development bas occurred without 
regard to impacts on local communities. The land involved is removed from the 
State and municipal tax base. The land and resulting development also occurs with- 
out regard to State and local environmental laws and land use requirements. Local 
communities have difficulty dealing with the impacts and service sector demands 
created by tribal casino development, such as increased traffic, crime, and adverse 
social impacts. There also are serious negative economic consequences for non-In- 
dian businesses, which cannot compete with enterprises located on tribal land that 
are exempt from state and local taxes and regulations. The creation of major casinos 
on Indian land can change the character and quality-of-life in surrounding commu- 
nities overnight, and do so with no input from the affected local governments, citi- 
zens, or businesses. 

Currently, Connecticut is potentially affected by the acknowledgement petitions of 
several Indian groups under active review by BIA — the Eastern Pequots, Paucatuck 
Eastern Pequots, Golden Hill Paugussetts, Schaghticokes, and Nipmucs. As many 
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as 10 other Connecticut-based petitioners have expressed the desire to pursue ac- 
knowledgment. All of the currently active petitioners have announced plans to pur- 
sue major casino resort development if they are acknowledged. Those casinos would, 
in turn, have serious negative consequences for our region. For example, the Golden 
Hill Paugussett group threatens to develop a massive casino in Bridgeport. It pro- 
poses to do so even though southwestern Connecticut is already suffering serious 
economic and quality-of-life consequences caused by traffic congestion and an over- 
burdened transportation system. A detailed study prepared by the Southwest Re- 
gion Planning Agency, shows that building a major casino in Bridgeport will 
produce traffic gridlock and serious environmental and economic consequences. 
Members of SAClA will be directly affected. Indeed, businesses in this region of 
Connecticut may be forced to leave the State if these events unfold. 

These potential impacts underscore the need to develop the most effective and 
comprehensive process for tribal acknowledgment possible. Today, in Connecticut, 
there is great distrust of tribal acknowledgment decisions and the procedure used 
to render them. This is the result of the well-publicized politicization of the process, 
as documented by the recent Department of the Interior Inspector General’s report. 
It also is the outcome of actions in Connecticut, such as the recent determination 
to acknowledge the Eastern Pequots by forcing two groups together (which the regu- 
lations do not allow) and by relying upon a questionable reading of Connecticut his- 
tory that seeks to equate the State recognition of this tribe with the existence of 
internal tribal political and social structure. SACIA agrees with Attorney General 
Blumenthal and Governor Rowland that this result is incorrect; and we are con- 
cerned that the flawed acknowledgment process administered by BIA has lead to 
such a result. 

To correct these problems, we believe that Congress must undertake sweeping re- 
form of the acknowledgment process. First and foremost, Congress must enact a law 
that defines the acknowledgment process. Acknowledgment of the existence of In- 
dian tribes, who will claim sovereign status and exemptions from State and local 
law, is a very important power. With the stakes so high for all parties, it is essential 
that Congress provide detailed guidance on how these decisions are to be made. This 
matter cannot be left to BIA alone. The principles established by Congress must be 
clear, specific, and pointed. They must leave no room for result-oriented decision- 
making or political interference. 

In addition, interested parties must be guaranteed a sufficient role in the process. 
The problems that typified the review of the Eastern Pequot petitions must be 
avoided. In that case, evidence was not made available on a timely basis. Deadlines 
for submission of evidence were set on an ad hoc basis and applied retroactively to 
interested parties. Rules dictating the process were established without public 
input. The petitioners were not required to provide their evidence to interested par- 
ties. Problems of this nature must be avoided in the future, and Congress needs to 
define the procedures that govern this process. 

The substantive standards that petitioners must meet to be acknowledged need 
to be as reliable and credible as the procedural rules. BIA’s existing criteria have 
not been applied in a rigorous or even-handed manner. An example of this problem 
is found in the Eastern Pequot decisions, where BIA gave improper and incorrect 
weight to Connecticut’s historical relationship with Indians. BIA allowed that his- 
torical relationship to serve as evidence of the existence of internal political and so- 
cial activity within the petitioning groups. In doing so, it departed from all prece- 
dent and ignored important evidence to the contrary. 

Congress should carefully assess the question of which governmental body should 
be responsible for making acknowledgment decisions. BIA may not be properly 
equipped to administer this function. An independent agency may be appropriate, 
but only if it is apolitical and objective. Indeed, a continuing role for Congress itself 
may be needed, given the considerable importance of acknowledgment these deci- 
sions. 

Finally, a moratorium should be imposed now on the further processing of peti- 
tions until the deficiencies inherent in the acknowledgment process are eliminated. 
If the principles set forth in this testimony are followed, the end result will be a 
tribal acknowledgment system that is fair to all parties and achieves the confidence 
of petitioner groups and interested parties alike. Until those changes are made, 
however, it makes no sense to process additional petitions. Petitioner groups spend 
decades developing their proposals and evidence before initiating the review process. 
The short additional time necessary to reform the process is a small price to pay 
to ensure fair and objective decisions. 

SACIA appreciates the opportunity to submit this testimony. We look forward to 
working with this committee to achieve the reforms discussed in this testimony. 
Thank you for considering these views. 
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Prepared Statement of Marcia Flowers, Chairwoman, Eastern Pequot 
Indians of Connecticut 

Mr. Chairman, Mr. Vice Chairman and members of the committee, thank you for 
the opportunity to submit testimony on S. 1392, a bill to establish procedures for 
the Bureau of Indian Affairs [BIA] with respect to tribal recognition and S. 1393, 
a bill to provide grants to eligible Indian groups and local governments to partici- 
pate in certain decisionmaking processes of the BIA. 

On June 24, 2002, some 24 years after filing our notice of intent to seek Federal 
acknowledgment, the Assistant Secretary-Indian Affairs [Assistant Secretary] issued 
a final determination acknowledging the historic Eastern Pequot Tribe whose mem- 
bership is comprised of the Eastern Pequot and Paucatuck Eastern Pequot Indians 
of Connecticut. That decision is under attack by a number of people in this room 
today as an example of why reform of the BIA acknowledgment process is required. 
These attacks are unjustified and are simply wrong. The decision to recognize a sin- 
gle tribe comprised of two petitioning groups is unique, but it is the correct decision 
based on the facts and the regulations. The decision should come as no surprise. 
The proposed findings in favor of acknowledgment for both Eastern Pequot petition- 
ers specifically stated that depending on the evidence and analysis developed during 
the comment period, the Department of the Interior could recognize a combined en- 
tity. Contrary to published reports, the Eastern Pequots have always considered the 
Paucatuck Eastern Pequots to be part of the historic Eastern Pequot Tribe. 

When the proposed findings in favor of acknowledgment were issued for both peti- 
tioning groups, the interested parties criticized the preliminary decisions complain- 
ing that the Assistant Secretary ignored the recommendations of the Branch of Ac- 
knowledgment and Research [BARI staff. They asserted that BAR staff should be 
allowed to make these decisions, not political appointees. Despite the positive pro- 
posed findings, our petition team took seriously the BAR’S advice concerning the ad- 
ditional research and analysis we needed to undertake to strengthen our petition. 
We followed their advice and submitted new evidence and analysis during the com- 
ment and response periods. 

That additional evidence and analysis paid off, and we were rewarded with a final 
determination in favor of acknowledgment. The final decision was prepared by the 
professional staff of the BAR and accepted by the Assistant Secretary. Notwith- 
standing the fact that this decision is the product of the career staff of the BAR, 
the interested parties continue to criticize and challenge the decision. The final de- 
termination is a thoughtful, well reasoned and detailed analysis of thousands of 
pages of documentation submitted by the petitioners and interested parties. It is 
supported by the facts and complies with the BIA acknowledgment regulations. We 
are confident that it will withstand any challenge or review, notwithstanding the 
efforts of the interested parties. 

S. 1392 codifies the existing seven mandatory criteria for Federal acknowledgment 
found in 25 C.F.R. Part 83 and incorporates by reference much of the existing Fed- 
eral acknowledgment regulations. Inexplicably, it leaves out many of the key defini- 
tions in the regulations, such as “community”, “political influence” and “sustained 
contact”, that are critically important to understanding the criteria. We note that, 
unlike the acknowledgment regulations, S. 1392 provides no definition for interested 
parties or informed parties. 

Section 14 of the bill grafts on to the existing BIA acknowledgment process a for- 
mal hearing requirement if requested by an interested party and if the Secretary 
of the Interior [Secretary] determines that there is good cause shown for a hearing. 

Under the bill, a formal hearing would allow all interested parties to present evi- 
dence, call witnesses, cross-examine witnesses and rebut evidence in the record. The 
transcript of the hearing would be made part of the administrative record. 

A formal hearing with witnesses, cross-examination and rebuttal evidence would 
not improve the current acknowledgment process that already requires the Sec- 
retary to issue proposed findings for or against acknowledgment, provide formal, on 
the record technical assistance if requested by the petitioning group or interested 
parties, and consider comments and evidence from all parties on the proposed find- 
ings. It would turn the acknowledgment process into an adversarial proceeding and 
would only cause further delays in an already costly and time-consuming process. 
Such a formal hearing is inappropriate for a process that involves primarily docu- 
mentary evidence, not witnesses. We see the potential for great mischief if inter- 
ested parties can call as witnesses subject to cross-examination tribal members, the 
tribal historian, genealogist or anthropologist or even the staff of the BAR. 

Section 19 authorizes the appropriation of $10 million per fiscal year to imple- 
ment the bill. This represents an almost ten fold increase in the Branch of Acknowl- 
edgment and Research’s current annual budget. The inadequacy of the current 
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budget for processing acknowledgment petitions is well documented in the General 
Accounting Office Report entitled “Improvements Needed in Tribal Recognition 
Process” issued November 2, 2001. The funding increase will go along way toward 
addressing the backlog of petitions awaiting evaluation. 

S. 1393 would provide grants to Indian tribes, Indian groups seeking Federal ac- 
knowledgment and local governments in order to participate in Department of the 
Interior processes concerning Federal acknowledgment, fee to trust land acquisition 
requests, land claims and other actions affecting local governments. We understand 
and welcome a grant program for Indian tribes and groups who lack the financial 
resources to pursue Federal acknowledgment and other actions. We question, how- 
ever, the wisdom of providing Federal funds to local governments so that they can 
oppose Indian groups seeking Federal acknowledgment and Indian tribes seeking to 
acquire trust land. Under the bill, the Secretary of the Interior could award a Fed- 
eral grant to a local government so that it could challenge a decision of the Sec- 
retary of the Interior. That to us is not sound public policy. Sadly, it has been our 
experience that the participation of some of the interested parties in the acknowl- 
edgment process has not been to insure that a fair and impartial decision is made 
by the Assistant Secretary, but the rejection of our petition. They have expressly 
stated that their real concern is what they believe flows from Federal acknowledg- 
ment — land claims, the acquisition of land into trust and gaming. By defeating an 
Indian petitioner’s acknowledgment petition, the interested parties real concerns are 
rendered moot. 

I thank the committee for providing me with an opportunity to present the com- 
ments of the Eastern Pequot Indians of Connecticut. 


Prepared Statement of Cecile Maxwell-Hansen 

Good morning, Mr. Chairman and distinguished members of the Committee. My 
name is Cecile Maxwell-Hansen. I am the great, great, great, niece of Chief Si’ahl, 
for whom the city of Seattle is named. I appreciate the opportunity to submit testi- 
mony on S. 1392, a bill to establish procedures for the Bureau of Indian Affairs 
[BIA] with respect to tribal recognition and S. 1393, a bill to provide grants to eligi- 
ble Indian groups and local governments to participate in certain decisionmaking 
processes of the BIA. 

Fourteen years ago I testified before this committee on the Federal acknowledg- 
ment process. Now I am appearing before the committee again on the same subject. 
It seems as if nothing has changed. Our experience with the Federal acknowledg- 
ment procedures has been bitterly disappointing and disheartening. The Duwamish 
people were the first indigenous people of the Seattle, WA area having lived there 
for more than 1,000 years before the arrival of the European-Americans in 1851. 
In 1855, the Duwamish Tribe was the first signatory on the Treaty of Point Elliot, 
which guaranteed fishing rights and reservations to all the signatory tribes. The 
Duwamish signatory to the 1855 Treaty was our chief, Chief Si’ahl. In 1859, the 
Treaty of Point Elliot was ratified by Congress, but the promises made by the 
United States in the Treaty were never fulfilled to my people. 

We first submitted a petition for Federal acknowledgment in 1976 before the pro- 
mulgation of the acknowledgment regulations in 1978. In 1988, we submitted a com- 
pleted petition to the Branch of Acknowledgment and Research and 8 years later 
received a preliminary decision against acknowledgment. The preliminary decision 
concluded that we met four of the seven mandatory criteria, but there were some 
deficiencies with respect to criteria 83.7(a) (identification as an American Indian en- 
tity), and (b) (community) and (c) (political authority or influence). 

We worked diligently over the next 2 years to address the deficiencies, and be- 
lieved we had succeeded when we were advised that the Acting Assistant Secretary- 
Indian Affairs had issued a final determination in favor of acknowledgment on Jan- 
uary 19, 2001. One day later, President Bush issued an order imposing a morato- 
rium on all substantive decisions made during the final days of the Clinton adminis- 
tration, including the Duwamish Tribe’s positive final determination in favor of Fed- 
eral acknowledgment. On September 26, 2001, the new Assistant Secretary-Indian 
Affairs issued a new final determination declining to acknowledge the Duwamish 
Tribe. Our subsequent administrative appeals have been unsuccessful. Nearly 150 
years after the Duwamish Tribe signed the Point Elliot Treaty, my people are still 
struggling for the recognition that was promised when that treaty was signed and 
ratified. 

The Duwamish Tribe believes that there are severe problems with the Federal ac- 
knowledgment process, but not of the type stated by other witnesses. We’re the 
Duwamish Tribe. We signed the Point Elliott Treaty and gave up our lands and 
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other rights. From treaty times to the present, the Duwamish people have main- 
tained an independent identity as a tribe with elected leaders and the preservation 
of our culture. Until the 1970’s, we were receiving Federal Indian services and exer- 
cising our Indian treaty fishing rights. We have never been terminated by Congress. 
Now the Bureau of Indian Affairs is telling us that we are not federally recognized. 
This is a grave injustice to the Duwamish people and other treaty tribes like us. 
We recommend that if changes are made to the Federal acknowledgment process, 
that at minimum, tribes that were signatories to treaties and gave up their land 
or other rights, should be presumptively federally recognized. In the acknowledg- 
ment process, the Secretary of Interior should bear the burden of proving that we 
are not a federally recognized tribe, not the other way around. 

Now the BIA also says that there are breaks in the cultural and political continu- 
ity of our Tribe and this is further proof that we should not be a federally recognized 
tribe. We believe that what undoubtedly started out as a common-sense acknowledg- 
ment requirement is now turned on its head. It ignores the sweep of U.S. history 
and Federal policy that systematically destroyed tribal governments. The Indian 
treaties were part of this policy. The Indian allotment acts also contributed to weak- 
ening tribal governments. The force assimilation of our children in Federal Indian 
schools and the termination policies in the 1950’s also played a role in undermining 
Indian tribes. The hard edged implementation of this tribal continuity requirement 
punishes tribes a second time because they may not have been able to withstand 
the heavy hand of the Federal Government every day for 150 years. 

S. 1392 essential codifies the existing Federal acknowledgment regulations found 
in 25 C.F.R. Part 83, including the seven mandatory criteria. The bill incorporates 
some, but not all, of the definitions found in the existing acknowledgment regula- 
tions. For example, the bill does not define “community”, “political influence” and 
“sustained contact”, “interested party” and “informed party”. These definitions are 
fundamentally important in understanding the criteria or identifying who may par- 
ticipate in the acknowledgment process. 

Section 14 of the bill establishes a new hearing requirement in addition to the 
existing BIA acknowledgment process. If requested by an interested party and if the 
Secretary of the Interior [Secretary] determines that there is good cause shown, the 
Secretary must conduct a formal hearing. A formal hearing would allow all inter- 
ested parties to present evidence, call witnesses, cross-examine witnesses and rebut 
evidence in the record. The transcript of the hearing would be made part of the ad- 
ministrative record. 

We are not convinced that a formal hearing is an appropriate or necessary addi- 
tion to the acknowledgment process. The existing regulations allow interested par- 
ties to participate in the process by submitting their own evidence and comments 
on the proposed findings, requesting and receiving technical assistance from the 
BAR and appealing a decision they do not agree with. A formal hearing would only 
cause further delays in an overly long process. 

Section 19 authorizes the appropriation of $10 million for Federal acknowledge- 
ment activities. This represents a significant increase in the BAR’s existing budget. 
We support increased funding for Federal acknowledgment activities. 

S. 1393 would provide grants to Indian tribes, Indian groups seeking Federal ac- 
knowledgment and local governments in order to participate in Department of the 
Interior processes concerning Federal acknowledgment, fee to trust land acquisition 
requests, land claims and other actions affecting local governments. We support a 
grant program for Indian tribes and groups who lack the financial resources to pur- 
sue Federal acknowledgment and other actions. We do not agree that Federal funds 
should be made available to local governments to essential fight Indian groups seek- 
ing Federal acknowledgment and Indian tribes seeking to acquire trust land. Under 
the bill, a local government could receive a Federal grant to challenge decisions of 
the Secretary of the Interior to acknowledge a tribe or acquire land in trust. To us, 
this is unsound public policy. 

I thank the committee for providing me with an opportunity to present the views 
of the Duwamish Tribe. 
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Deputy assistant Secretary - Indian affairs 
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ON 

S. 1392 AND S. 1393 
September 17, 2002 

Good morning, Mr. Chairman and Members of the Committee. My name is Aurene Martin and I am 
the Deputy Assistant Secretary for Indian Affairs. I appreciate the opportunity to appear before you 
today on behalf of the Administration regarding S. 1392. a bill to establish procedures for the Bureau 
of Indian Affairs of the Department of the Interior with respect to tribal acknowledgment, and S. 
1393, a bill to provide grants to ensure full and fair participation in certain decision-making 
processes at the Bureau of Indian Affairs. The Administration opposes these bills. 

The Federal acknowledgment of an Indian tribe is a serious decision for the Federal Government. It 
is important that a thorough and deliberate evaluation occur before we decide whether to 
acknowledge a group as a tribe; a status which cames with it certain immunities and privileges. 
These decisions must be defensible, fact-based and equitable. 

We agree with Senator Dodd that the Federal acknowledgment process “ought to be guided by 
several firm principles: fairness, openness, respect, and a common interest in bettering the quality of 
life of all Americans.” 

During Assistant Secretary Neal McCaleb’s nomination hearing he stated that he would take a look 
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at the Federal acknowledgment process and make changes following this assessment. Not long into 
his tenure, the General Accounting Office (GAO) was asked to review the process and their final 
report, entitled Indians: Improvements Seeded in Tribal Recognition Process, was issued in 
November 2001, GAO reviewed BIA’s regulator/ process, criteria and supporting evidence 
described in 25 CFR Part 83. 

At the hearing in June of this year, we stated that we would provide a strategic plan in response to 
the GAO recommendations. I am happy to report that our draft Strategic Plan was completed this 
past week and is currently under Departmental review We anticipate that a final response will be 
available to the Congress within the next few weeks. 


The thrust of our response to the GAO Report is to make the regulatory process more predictable, 
timely and responsive consistent with the recommendations in that report. In our draft Strategic Plan, 
we are not recommending changes to the mandatory criteria, because they axe founded in existing 
law and have been upheld by the courts. Further, these criteria have been used since 1978. All 
groups who have petitioned for Federal acknowledgment since 1978 have utilized these criteria in 
documenting their petitions and have been evaluated by them. We are committed to ensuring that 
groups have fair and equitable treatment under the regulatory process. To be fair, any change in the 
criteria must be brought about deliberately, ensuring that previous petitioners are considered in the 
process. 

The BIA’s Strategic Plan provides for more use of the World Wide Web and an increase in the 
Branch of Acknowledgment and Research (BAR) staff to address the backlog of petitions waiting for 
final decisions, which is an issue that is currently under litigation in several courts. The plan also 
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provides a framework to increase BAR administrative staff and contracting for support sep/ices. 
Contracting data entry and certain administrative tasks, particularly those imposed by public 
inquiries under the Freedom of Information Act, will further ease the burden on the BIA researchers, 
thereby permitting them to address the current backlog of petitions waiting tor consideration. 

Specific comments on the legislation follow: 

S. 1392 

We believe that S. 1392 is unnecessary since the procedures for Federal acknowledgment are already 
provided within 25 CFR Part S3. 


Specifically, the Department questions two provisions of S. 1 392. In addition to the formal meeting 
on the record where petitioners and interested parties question BIA researchers, the bill provides for 
an additional formal hearing with witnesses and cross examination. The timing, scope, purposes, 
and advantages of this additional hearing are unclear. 

Second, the required notice of receipt of a letter of intent to petition or documented petition to all 
municipalities located in the geographical areas historically occupied by a petitioning group is not 
workable as it is unclear where these territories would be. Compliance with this provision would 
require a detailed evaluation of a petition, when the Department may have only received a tetter of 
intent to petition. 

We recommend that the terms "recognition” and “recognized" be replaced with “acknowledgment” 
and "acknowledged” throughout the bill to clarity that the process will acknowledge the existence of 
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tribes which have continued to exist and will no; recognize or create new entities. 

If the purpose of the bill is to codify the existing regulations, some of those sections have been 
omitted. Some of these omissions could have a significant impact on the evaluation of a petition. 

S. 1393 

S. 1393 provides the Secretary of the Interior authority to award grants, on the basis of need, to 
municipalities, recognized tribes, or petitioners for acknowledgment. We oppose S. 1 393 because 
the language may create a conflict of interest by authorizing the Secretary to decide which groups 
receive grants and may influence her ability to make future decisions on petitioners, In addition, S. 
1393 does not preclude the use of grants to litigate in court, to lobby Congress, or to participate in 
actions against the Department. 

Conclusion 

This concludes my prepared statement. Thank you for the opportunity to testify on this issue, I will 
be happy to answer any questions the Committee may have. 


- 4 - 
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Mr. Chairman and Members of the Committee: 

Thank you for the opportunity to discuss our work on the Bureau of Indian Affairs’ (BIA) 
regulatory process for federally recognizing Indian tribes. 1 As you know, federal 
recognition of an Indian tribe can dramatically affect economic and social conditions for 
the tribe and the surrounding communities. There are currently 562 recognized tribes 
with a total membership of about 1.7 million. In addition, several hundred groups are 
currently seeking recognition. 

Federally recognized tribes are eligible to participate in federal assistance programs. In 
fiscal year 2002, the Congress appropriated about $5 billion for programs and funding 
almost exclusively for recognized tribes. Recognition also establishes a formal 
govemment-to-govemment relationship between the United States and a tribe. The 
quasi-sovereign status created by this relationship exempts certain tribal lands from 
most state and local laws and regulations. Such exemptions generally apply to lands that 
the federal government has taken in trust for a tribe or its members. Currently, about 54 
million acres of land are held in trust. 2 The exemptions also include, where applicable, 
laws regulating gaming. The Indian Gaming Regulatory Act of 1988, which regulates 
Indian gaming operations, permits a tribe to operate casinos on land in trust if the state 
in which it lies allows casino-like gaming and the tribe has entered into a compact with 
the state regulating its gaming businesses. 3 In 1999, federally recognized tribes reported 
an estimated $10 billion in gaming revenue, surpassing the amounts that the Nevada 
casinos collected that year. In fiscal year 2001, Indian gaming revenues increased to 
$12.7 billion. 


‘In this statement the term "Indian tribe" encompasses all Indian tribes, bands, villages, groups and pueblos 
as well as Eskimos and Aleuts. 

‘Tribal lands not in trust may also be exempt from state and local jurisdiction for certain purposes in some 
instances. 

’25 U.S.C. 2701. 
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Owing to the rights and benefits that accrue with recognition and the controversy 
surrounding Indian gaming, BIA’s regulatory process has been subject to intense scrutiny 
by groups seeking recognition and other interested parties — including already 
recognized tribes and affected state and local governments. The controversies 
surrounding the regulatory process for recognizing tribes continue with two highly 
anticipated decisions issued in July 2002. In the first decision, the Assistant Secretary- 
Indian Affairs determined that, two petitioners, t.he Eastern Pequot Indians of 
Connecticut and the Paucatuck Eastern Pequot Indians of Connecticut, are derived from 
a single historical tribe and are therefore recognized as a single tribe. 1 In the second 
decision, the previous Assistant Secretary’s January 2001 decision to recognize the 
Chinook Indian Tribe/Chinook Nation was reversed by the current Assistant Secretary 
after the decision was reconsidered at request of the Quinault Indian Nation." 

BIA’s regulatory process for recognizing tribes was established in 1978. The process 
requires groups that are petitioning for recognition to submit evidence that they meet 
certain criteria — basically that the petitioner has continuously existed as an Indian tribe 
since historic times. Critics of the process claim that it produces inconsistent decisions 
and takes too long. In November 2001, we reported on BIA's regulatory recognition 
process, including the criteria for recognizing tribes, and recommended ways to improve 
it. 6 In particular, we recommended that BIA develop transparent guidelines to provide a 
clearer understanding of the basis for recognition decisions. We testified on this report 
in February 2002 before the House Committee on Government Reform, Subcommittee on 
Energy Policy, Natural Resources and Regulatory Affairs. 1 Our testimony today is based 
on that report and focuses on the application of the criteria that Indian groups must meet 
under the regulatory process to be granted recognition. 

4 67 Fed Reg. 44234 (July 1, 2002). 
s 67 Fed. Reg. 46204 (July 12, 2002). 

*[1.8. Genera] Accounting Office, Indian Issues : Improvements Needed in Tribal Recognition Process, 
GAO-02^9 (Washington, D.C.: Nov. 2, 2001). 

T U.S. General Accounting Office, Indian Issues: More Consistent and Timely Tribal Recognition Process 
Needed, GAO-02-4 15T (Washington, D.C.: Feb. 7, 2002). 
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In summary, as we reported in November 2001, the basis for BIA's tribal recognition 
decisions is not always clear. While there are set criteria that petitioning tribes must 
meet to be granted recognition, there is no guidance that clearly explains how to 
interpret key aspects of the criteria. For example, it is not always clear what level of 
evidence is sufficient to demonstrate that a tribe has continued to exist over a period of 
time — a key aspect of the criteria. The lack of guidance in this area creates controversy 
and uncertainty for all parties about the basis for decisions reached. To correct this, we 
recommended that BIA develop and use transparent guidelines for interpreting key 
aspects of its recognition decisions. The BIA is completing a strategic plan to implement 
this recommendation. 

Background 

Historically, the U.S. government has granted federal recognition through treaties, 
congressional acts, or administrative decisions within the executive branch — principally 
by the Department of the Interior. In a 1977 report to the Congress, the American Indian 
Policy Review Commission criticized the department’s tribal recognition policy. 
Specifically, the report stated that the department’s criteria to assess whether a group 
should be recognized as a tribe were not clear and concluded that a large part of the 
department’s policy depended on which official responded to the group’s inquiries. 
Nevertheless, until the 1960s, the limited number of requests for federal recognition gave 
the department the flexibility to assess a group’s status on a case-by-case basis without 
formal guidelines. However, in response to an increase in the number of requests for 
federal recognition, the department determined that it needed a uniform and objective 
approach to evaluate these requests. In 1978, it established a regulatory process for 
recognizing tribes whose relationship with the United States had either lapsed or never 
been established — although tribes may seek recognition through other avenues, such as 
legislation or Department of the Interior administrative decisions unconnected to the 
regulatory process. In addition, not all tribes are eligible for the regulatory process. For 
example, tribes whose political relationship with the United States has been terminated 
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by Congress, or tribes whose members are officially part of an already recognized tribe, 
are ineligible to be recognized through the regulatory process and must seek recognition 
through other avenues. 

The regulations lay out seven criteria that a group must meet before it can become a 
federally recognized tribe. Essentially, these criteria require the petitioner to show that 
it is descended from a historic tribe and is a distinct community that has continuously 
existed as a political entity since a time when the federal government broadly 
acknowledged a political relationship with all Indian tribes. The following are the seven 
criteria for recognition under the regulatory process: 

(a) The petitioner has been identified as an American Indian entity on a substantially 
continuous basis since 1900, 

(b) A predominant portion of the petitioning group comprises a distinct community and 
has existed as a community from historical times until the present, 

(c) The petitioner has maintained political influence or authority over its members as an 
autonomous entity from historical times until the present, 

(d) The group must provide a copy of its present governing documents and membership 
criteria, 

(e) The petitioner’s membership consists of individuals who descend from a historical 
Indian tribe or tribes, which combined and functioned as a single autonomous 
political entity, 

(f) The membership of the petitioning group is composed principally of persons who are 
not members of any acknowledged North American Indian tribe, and 

(g) Neither the petitioner nor its members are the subject of congressional legislation 
that has expressly terminated or forbidden recognition. 


The burden of proof is on petitioners to provide documentation to satisfy the seven 
criteria. A technical staff within BIA, consisting of historians, anthropologists, and 
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genealogists, reviews the submitted documentation and makes its recommendations on a 
proposed finding either for or against recognition. Staff recommendations are subject to 
review by the department’s Office of the Solicitor and senior BIA officials. The Assistant 
Secretary-Indian Affairs makes the final decision regarding the proposed finding, which 
is then published in the Federal Register an d a period of public comment, document 
submission, and response is allowed. The technical staff reviews the comments, 
documentation, and responses and makes recommendations on a final determination 
that are subject to the same levels of review as a proposed finding. The process 
culminates in a final determination by the Assistant Secretary, who, depending on the 
nature of further evidence submitted, may or may not rule the same was as was ruled for 
the proposed finding. Petitioners and others may file requests for reconsideration with 
the Interior Board of Indian Appeals. 


Clearer Guidance Needed on Criteria and Evidence Used in Recognition 
Decisions 

While we found general agreement on the seven criteria that groups must meet to be 
granted recognition, there is great potential for disagreement when the question before 
BIA is whether the level of available evidence is high enough to demonstrate that a 
petitioner meets the criteria. The need for clearer guidance on criteria and evidence 
used in recognition decisions became evident in a number of recent cases when the 
previous Assistant Secretary approved either proposed or final decisions to recognize 
tribes when the technical staff had recommended against recognition. Most recently, the 
current Assistant Secretary has reversed a decision made by the previous Assistant 
Secretary. Much of the current controversy surrounding the regulatory process stems 
from these cases. At the heart of the uncertainties are different positions on what a 
petitioner must present to support two key aspects of the criteria. In particular, there 
axe differences over (I) what is needed to demonstrate continuous existence and (2) 
what proportion of members of the petitioning group must demonstrate descent from a 
historic tribe. 
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Concerns over what constitutes continuous existence have centered on the allowable 
gap in time during which there is limited or no evidence that a petitioner has met, one or 
more of the criteria. In one case, the technical staff recommended that a petitioner not 
be recognized because there was a 70-year period for which there was no evidence that 
the petitioner satisfied the criteria for continuous existence as a distinct community 
exhibiting political authority. The technical staff concluded that a 70-year evidentiary 
gap was too long to support a finding of continuous existence. The staff based its 
conclusion on precedent established through previous decisions in which the absence of 
evidence for shorter periods of time had served as grounds for finding that petitioners 
did not meet these criteria. However, in this case, the previous Assistant Secretary 
determined that the gap was not critical and issued a proposed finding to recognize the 
petitioner, concluding that continuous existence could be presumed despite the lack of 
specific evidence for a 70-year period. 

The regulations state that lack of evidence is cause for denial but note that historical 
situations and inherent limitations in the availability of evidence must be considered. 

The regulations specifically decline to define a permissible interval during which a group 
could be presumed to ha ve continued to exist if the group could demonstrate its 
existence before and after the interval. They further state that establishing a specific 
interval would be inappropriate because the significance of the interval must be 
considered in light of the character of the group, its history, and the nature of the 
available evidence. Finally, the regulations note that experience has shown that 
historical evidence of tribal existence is often not available in clear, unambiguous 
packets relating to particular points in time 

Controversy and uncertainty also surround the proportion of a petitioner’s membership 
that must demonstrate that it meets the criterion of descent from a historic Indian tribe. 
In one case, the technical staff recommended that a petitioner not be recognized because 
the petitioner could only demonstrate that 48 percent of its members were descendants. 
The technical staff concluded that finding that the petitioner had satisfied this criterion 
would have been a departure from precedent established through previous decisions in 
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which petitioners found to meet this criterion had demonstrated a higher percentage of 
membership descent from a historic tribe. However, in the proposed finding, the 
Assistant Secretary found that the petitioner satisfied the criterion. The Assistant 
Secretary told us that although this decision was not consistent with previous decisions 
by other Assistant Secretaries, he believed the decision to be fair because the standard 
used for previous decisions was unfairly high. 

Again, the regulations intentionally left open key aspects of the criteria to interpretation. 
In this case they avoid establishing a specific percentage of members required to 
demonstrate descent because the significance of the percentage varies with the history 
and nature of the petitioner and the particular reasons why a portion of the membership 
may not meet the requirements of the criterion. The regulations state only that, a 
petitioner’s membership must consist of individuals who descend from historic tribes — 
no minimum percentage or quantifying term such as “most” or “some” is used. The only 
additional direction is found in 1997 guidelines, which note that petitioners need not 
demonstrate that 100 percent of their membership satisfies the criterion 

In updating its regulations in 1994, the department grappled with both these issues and 
ultimately determined that key aspects of the criteria should be left open to 
Interpretation to accommodate the unique characteristics of individual petitions. 

Leaving key aspects open to interpretation increases the risk that the criteria may be 
applied inconsistently to different petitioners. To mitigate this risk, BIA uses precedents 
established in past decisions to provide guidance in interpreting key aspects of the 
criteria However, the regulations and accompanying guidelines are silent regarding the 
role of precedent in making decisions or the circumstances that may cause deviation 
from precedent. Thus, petitioners, third parties, and future decisionmakers, who may 
want to consider precedents in past decisions, have difficulty understanding the basis for 
some decisions. Ultimately, BIA and the Assistant Secretary will still have to make 
difficult decisions about petitions when it is unclear whether a precedent applies or even 
exists. Because these circumstances require judgment on the part of the decisionmaker, 
public confidence in BIA and the Assistant Secretary as key decisionmakers is extremely 
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important. A lack of clear and transparent explanations for their decisions could cast 
doubt on the objectivity of the decisionmakers, making it difficult for parties on all sides 
to understand and accept decisions, regardless of the merit or direction of the decisions 
reached. Accordingly, in our November 2001 report, we recommended that the Secretary 
of the Interior direct BIA to provide a clearer understanding of the basis used in 
recognition decisions by developing and using transparent guidelines that help interpret 
key aspects of the criteria and supporting evidence used in federal recognition decisions. 
In commenting on a draft of this report, the department generally agreed with this 
recommendation. To implement the recommendation, the department pledged to 
formulate a strategic action plan by May 2002. To date, this plan is still in draft form. 
Officials told us that they anticipate completing the plan soon. 


In conclusion, BIA’s recognition process was never intended to be the only way groups 
could receive federal recognition. Nevertheless, it was intended to provide the 
Department of the Interior with an objective and uniform approach by establishing 
specific criteria and a process for evaluating groups seeking federal recognition. It is 
also the only avenue to federal recognition that has established criteria and a public 
process for determining whether groups meet the criteria. However, weaknesses in the 
process have created uncertainty about the basis for recognition decisions, calling into 
question the objectivity of the process. Without improvements that focus on fixing these 
and other problems on which we have reported, parties involved in tribal recognition 
may increasingly look outside of the regulatory process to the Congress or courts to 
resolve recognition issues, preventing the process from achieving its potential to provide 
a more uniform approach to tribal recognition. The result could be that the resolution of 
tribal recognition cases will have less to do with the attributes and qualities of a group as 
an independent political entity deserving a govemment-to-govemment relationship with 
the United States, and more to do with the resources that petitioners and third parties 
can marshal to develop successful political and legal strategies. 
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Mr. Chairman, this completes my prepared statement. I would be happy to respond to 
any questions you or other Members of the Committee may have at this time. 

Contact and Acknowledgments 

For further information, please contact Barry T. Hill on (202) 512-3841. Individuals 
making key contributions to this testimony and the report on which it was based are 
Robert Crystal, Charles Egan, Mark Gaffigan, Jeffery Malcolm, and John Yakaitis. 
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TESTIMONY OF 

ATTORNEY GENERAL RICHARD BLUMENTHAL 
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS 
SEPTEMBER 17, 2002 


I appreciate the opportunity to speak in support of S. 1392, the Tribal Recognition 
and Indian Bureau Enhancement Act of 2001 and S.1393, which would provide grants to 
municipalities, Indian groups and other interested parties to ensure full and fair 
participation in tribal recognition and other procedures at the Bureau of Indian Affairs. 

The present system for recognizing Indian tribes is fatally and fundamentally 
flawed. It is in serious need of reform to ensure that such decisions — which have such 
profound ramifications - are fair, objective and timely. After ten years of experience with 
tribal recognition issues, I strongly and firmly believe that fundamental, far-reaching 
reform is necessary and that the present system should be replaced by an independent 
agency insulated from the presently prevalent influences of money and politics. 1 support 
S.1392 and S.1393 as a clear, specific starting point to form an Indian recognition process 
that is both equitable and expeditious. Moreover, I support Senator Christopher Dodd and 
Senator Joseph Lieberman’s proposed amendment to place a moratorium on tribal 
recognition decisions until fundamental reforms are made to the recognition process - 
ensuring meaningful participation by all interested parties and that all recognition criteria 
are properly and consistently applied. 

The central principle should be: Tribes that meet the seven legally established 
criteria deserve federal recognition and should receive it. Groups that do not meet the 
criteria should not be accorded this sovereign status. 

Fatally flawed and desperately in need of repair, the present recognition process has 
been ruled by too little law or objective, open fact-finding — and has proven to be 
susceptible to improper influences of power, money and politics, as recent reports by both 
the GAO and the Department of Interior’s Inspector General have documented. 

In theory and under present legal rules, any tribal group seeking federal recognition 
must meet seven distinct criteria - aimed at proving the petitioning tribe’s continuous 
existence as a distinct community, ruled by a formal government, and descent from a 
historical tribe, among others. 

In practice, the BIA’s political leaders have routinely distorted and disregarded 
these standards, misapplied evidence, and denied state and local governments a fair 
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opportunity to be heard. On behalf of Connecticut, my office has brought two major 
lawsuits against this federal agency for failing to follow federal law. The current 
Administration may bring different attitudes and approaches, but new people in the same 
position is not a lasting solution. 

The impacts of federal recognition of an Indian tribe cannot be understated — 
underscoring the urgent need for reform. A decision to acknowledge an Indian tribe has 
profound and irreversible effects on tribes, states, local communities and the public and in 
Connecticut’s experience greatly affects the quality of life in those communities living in 
close proximity to Indian reservations. Federal recognition creates a government-to- 
government relationship between the tribe and the federal government and makes the tribe 
a quasi-sovereign nation. A federally recognized tribe is entitled to certain privileges and 
immunities under federal law. They are exempt from most state and local laws and land 
use and environmental regulations. They enjoy immunity from suit. They may seek to 
expand their land base by pursuing land claims against private landowners, or seeking to 
place land into trust under the Indian Reorganization Act. They are insulated from many 
worker protection statutes relating, for example, to the minimum wage or collective 
bargaining protections as well as health and safety codes. 

Since the enactment of the Indian Gaming Regulatory Act (IGRA) more than a 
decade ago, federally recognized tribes may operate commercial gaming operations. This 
law has vastly increased the financial stakes involved in federal recognition. Several of the 
petitioning groups in Connecticut are reported to have been funded by gaming interests 
such as Lakes Gaming of Minnesota and Donald Trump. The law has pitted petitioning 
tribes against not only states and local governments, but also against each other. For 
example, two Connecticut groups with pending acknowledgment petitions, the 
Schaghitcoke and the Golden Hill Paugussett tribes, are currently engaged in a heated 
public dispute, each accusing the other of theft of ancestral heritage. Contrary to the law 
and agency precedent, two other Connecticut groups that have recently received a single 
recognition finding, the Eastern Pequots and the Paucatuck Eastern Pequots, contested 
each other’s claims to a common reservation and ancestry. 

Connecticut has been particularly impacted by the federal recognition process. 
Although geographically one of the smallest states, Connecticut is home to two of the 
world’s largest and most profitable casinos within 15 miles of each other. We also have 13 
other groups seeking recognition as federally recognized Indian tribes, most of whom have 
already indicated their intention to own and operate commercial gaming establishments. 
The interest in reform however, extends beyond Connecticut. Last year, 20 state Attorneys 
General across the country signed a letter to the Assistant Secretary for Indian Affairs, 
Neal McCaleb, expressing serious concern about arbitrary and illegal changes to the tribal 
recognition process made by the prior administration without adequate public input. 

The enormity of the interests at stake make public confidence in the integrity and 
efficacy of recognition decisions all the more essential. Unfortunately, public respect and 
trust in the current process have completely evaporated. 

The deficiencies in the recognition process are well-established, 
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Recently, the Government Accounting Office (GAO) issued a report documenting 
significant flaws in the present system, including uncertainty and inconsistency in recent 
BIA recognition decisions and lack of adherence to the seven mandatory criteria. The 
GAO report also cited lengthy delays in the recognition process -- including inexcusable 
delays by the BIA in providing critical petition documents to interested parties like the 
states and surrounding towns. The GAO urged the BIA to address these deficiencies and 
included specific suggestions for improvement. To date, the BIA has not acted to cure 
these noted defects in the recognition process. 

The United States Department of the Interior’s Office of the Inspector General also 
found numerous irregularities with the way in which the Bureau of Indian Affairs handled 
federal recognition decisions involving six petitioners. The report documents that the 
Assistant Secretary and Deputy Assistant Secretary either rewrote civil servant research 
staff reports or ordered the rewrite by the research staff so that petitioners that were 
recommended to be denied would be approved. The former Assistant Secretary himself 
admitted that “acknowledgement decisions are poiiticaP’and later expressed concern that 
the huge amount of gaming money that is financially backing some petitions would lead to 
petitions being approved that should not be approved. Interestingly, he also advocated for 
reform of the current system. 

Connecticut’s experience with this process mirrors and confirms the GAO and OIG 
findings and conclusions. In petitions involving the state of Connecticut, the former head of 
the BIA unilaterally overturned staff findings that two Indian groups failed to provide 
evidence sufficient to meet several of the seven mandatory regulatory criteria. He also 
issued an illegal directive barring staff from conducting necessary independent research 
and prohibiting the BIA from considering information submitted after an arbitrary date — 
regardless of whether the BIA’s review had begun — without notice to interested parties in 
pending recognition cases. 

In June, the BIA issued a Final Determination recognizing a single Eastern Pequot 
tribe in Connecticut comprised of the Eastern Pequot and the Paucatuck Eastern Pequot 
groups, despite the fact that these groups had filed separate conflicting petitions for 
recognition. The two petitions were pending for years and contradicted each other. In 
fact, in one of their last submissions, the Paucatuck Easterns argued vigorously that the 
Eastern Pequots did not submit adequate proof that they were an Indian Tribe. The Final 
Determination reflected substantial gaps in evidence in both tribal petitions, but the BIA 
distorted the relationship between the state of Connecticut and the Eastern Pequot group 
to bridge these gaps, contrary to the BIA’s own regulations. I announced last week that the 
state and towns would appeal that decision. 

To make matters worse, shortly after the recognition decision was released and 
before the appeal could even be filed, top BIA officials held a private (ex parte) meeting 
with representatives of the Paucatuck Eastern and Eastern Pequot groups - a secret session 
that seems improper under the rules. At the very least, the private meeting reinforces 
public perception that the recognition process is unfair and biased toward petitioning 
groups. 

The BIA is admittedly overworked and understaffed, leading inevitably to lengthy 
delays in processing petitions and in providing essential documents to interested parties. 
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Connecticut was forced to sue the BIA to obtain critical information necessary to respond 
to petitions — information, including petition documents the state was clearly entitled to 
under the FOIA. In some cases, the documents have not been provided until after the BIA 
has issued proposed findings in favor of recognition. 

The federal courts have also ordered the BIA to complete petitions in a timely 
manner. All four of Connecticut’s active petitions. Eastern Pequot, Paucatuck Eastern 
Pequot, Schaghticoke and Golden Hill Paugussett, are presently proceeding under court 
ordered schedules. Federal courts have intervened and set schedules in the petitions of the 
Mashpee Tribe of Massachusetts and the Muwekma Tribe of California. It is obvious that 
the imposition of court deadlines on an agency lacking adequate staff and resources can 
lead to mistakes and missteps, by elevating speed over substance. 

Congress must act swiftly and strongly to reform the system and restore its 
credibility and public confidence. 

Long-term reform requires an independent agency — insulated from politics or 
lobbying — to make recognition decisions. It must have nonpartisan members, staggered 
terms, and ample resources. There is compelling precedent for such an independent 
agency - the Securities and Exchange Commission, for example, or the Federal 
Communications Commission, and the Federal Trade Commission, which deal 
professionally and promptly with topics that require extraordinary expertise, impartiality, 
and fairness. 

Such reform is critical to restoring the integrity and credibility of the present 
system. Even with the best of intentions, and better resources and personnel under a new 
Administration, the present flaws remain fatal. They are crippling to credibility and 
objectivity, because the protections against improper influences are inadequate, and are 
likely to remain so. Indeed, the argument may be made that the Department of Interior 
currently has an unavoidable conflict of interest - responsible for advocating for and 
protecting Native American interests as trustee, and at the same time deciding objectively 
among different tribes which ones merit recognition. 

5.1392 is a good step in the right direction. One of the most frustrating and startling 
consequences of the current review process is the potential for manipulation and disregard 
of the seven mandatory criteria for recognition — a potential that the GAO and Inspector 
General reports found has been realized in recent petitions. By adopting these criteria in 
statute, Congress will reduce the likelihood that the BIA will stretch or sandbag criteria in 
an effort to recognize an undeserving petitioner. The criteria in S.1392 should be amended 
slightly to conform with the burden of proof requirements for the distinct community or 
political authority criteria that is contained in the current BIA regulations. This proposal 
would also help to ensure meaningful participation by the entities and people directly 
impacted by a recognition decision. 

5.1393 would provide additional much needed, well deserved resources and 
authority for towns, cities and Indian groups alike in an effort to reduce the increasing role 
of gaming money in the recognition process. Federal assistance is necessary and 
appropriate, in light of the burdens that towns, cities and Indian groups, as well as the 
state, must bear in retaining experts in archeology, genealogy, history and other areas - all 
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necessary to participate meaningfully in the recognition process. Because recognition has 
such critical, irrevocable consequences, it is essential that all involved — petitioning groups, 
the public, local communities, states — have confidence in the fairness and impartiality of 
the process. That confidence has been severely compromised in recent times. I urge the 
committee to approve these bills and begin the process of overhauling the system so that 
public faith can be restored. 

I wish to thank the committee for allowing me this opportunity to address the 
committee with respect to this important issue and urge the committee’s further 
consideration of these proposals. 
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TESTIMONY OF 
NICHOLAS H, MULLANE, II 
FIRST SELECTMAN, 

TOWN OF NORTH STONINGTON 
COMMITTEE ON INDIAN AFFAIRS 

September 17, 2002 

Introduction 

Mr. Chairman and Members of the Committee, I am pleased to submit this 
testimony on S. 13 92 & S. 13 93, bills to reform the Federal tribal acknowledgment 
process. I am Nicholas Mullane, First Selectman of North Stonington, Connecticut. 

I testily today also on behalf of Wesley Johnson, Mayor of Ledyard, and Robert 
Congdon, First Selectman of Preston. These gentlemen are with me today. 

As the First Selectman of North Stonington, a small town in Connecticut with 
a population of less than 5,000, 1 have experienced first-hand the problems ( See 
Attachment 1) presented by Federal Indian policy for local governments and 
communities. Although these problems arise under various issues, including trust 
land acquisition and Indian gaming, this testimony addresses only the tribal 
acknowledgment process. 

Reform of the federal acknowledgment process (See Attachment 2) must 
occur if valid decisions are to be made. Acknowledgment decisions that are not the 
result of an objective and respected process will not have the credibility required for 
tribal and community interests to interact without conflict. The legislation that is 
being reviewed today is a start, and I want to commend Senators Dodd and 
Lieberman for calling for these reforms. I also want to thank other elected officials 
in Connecticut who have fought for reforms to this process, including Congressman 
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Simmons. Congressman Shays, Congresswoman Johnson, and our Attorney 
General, Richard Blumenthal. In particular, we want to commend Attorney General 
Blumenthal for his longstanding defense of the interests of the State in these 
matters. Recently, Governor Rowland has joined in expressing strong concern over 
tribal acknowledgment and the spread of Indian gaming, and we commend him for 
this action. As the bipartisan nature of this political response demonstrates, the 
problems inherent in tribal acknowledgment and Indian gaming are serious and 
transcend political interests. Problems of this magnitude need to be addressed by 
Congress, and I ask for your Committee to support the efforts of our elected leaders 
to bring fairness, objectivity, and balance to the acknowledgment process. 

Acknowledgment and Indian Gaming 

Federal tribal acknowledgment, in too many cases, has become merely a front 
for wealthy financial backers ( See Attachment 3) motivated by the desire to build 
massive casino resorts or undertake other development in a way that would not be 
possible under State and local law. Our Town is dealing with precisely this problem. 
Both of the petitioning groups in North Stonington — the Eastern Pequots and the 
Paucatuck Eastern Pequots — have backers who are interested in resort gaming. One 
of the backers is Donald Trump (See Attachment 4). These financiers have invested 
millions, actually tens of millions, of dollars in the effort to get these groups 
acknowledged so casinos can be opened, and they will stop at nothing to succeed ( See 
Attachment 5). 

The State of Connecticut has become fair game for Indian casinos, and the 
acknowledgment process has become the vehicle to advance this goal. For example, 
three other tribal groups (Golden Hill Paugussett, Nipmuc, Schaghticoke) with big 
financial backers have their eyes on Connecticut. Their petitions are under active 
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acknowledgment review. As many as ten other groups are in line. While it is 
unfortunate that the acknowledgment process and the understandable desire of these 
groups to achieve acknowledgment for personal and cultural reasons has been 
distorted by the pursuit of gaming wealth by non-Indian financiers, the reality remains 
that tribal recognition now, in many cases, equates with casino development. This 
development, in turn, has devastating impacts on states and local communities. Thus, 
the stakes are raised for every one. 

North Stonington has first-hand experience with the problems that result. In 
1983, the Mashantucket Pequot Tribe achieved recognition through an Act of 
Congress. This law, combined with the 1988 Indian Gaming Regulatory Act, 
ultimately produced the largest casino in the world. That casino has, in turn, caused 
serious negative impacts on our Towns, and the Tribe has not come forward to 
cooperate with us to address those problems. Having experienced the many adverse 
casino impacts, and understanding the debate over the legitimacy of the Mashantucket 
Pequot Tribe under the acknowledgment criteria, our Town wanted to assure ourselves 
that the recognition requests on behalf of the Eastern Pequot and Paucatuck Eastern 
Pequot groups were legitimate. As a result, we decided to conduct our own 
independent review of the petitions and participate in the acknowledgment process. 
It is worth noting that at no time has either petitioner come forward to present to 
Town leaders any constructive proposal on how they will deal with our concerns if 
acknowledgment is conferred. Thus, the concerns that motivated our participation 
have been validated. 

The Eastern Pequot Acknowledgment Process 

The Towns of North Stonington, Ledyard, and Preston obtained interested 
party status in the BIA acknowledgment process. We participated in good faith to 
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ensure that the Federal requirements are adhered to. Our involvement provides 
lessons that should inform federal reform initiatives. 

The issue of cost for local governments needs to be addressed. Our role cost 
our small rural towns over $600,000 in total over a five-year period. This is a small 
fraction of the millions of dollars invested by the backers of these groups, but a 
large sum for small local governments. The amount would have been much higher 
if Town citizens, and our consultants and attorneys had not generously donated 
much of their time. It has been said that the Eastern Pequot group alone has spent 
millions on their recognition, and that they spent $500,000 (See Attachment 6) on 
one consultant for one year to provide them knowledge on "how Washington, D.C. 
operates." This disparity in resources between interested parties and petitioners with 
gaming backers skews the process and must be addressed. 

The fairness of the process is another problem. We discovered that achieving 
interested party status was only the tip of the iceberg. One of our biggest problems 
in participating was simply getting the documents. Our Freedom of Information Act 
requests to BIA for the information necessary to comment on the petitions were not 
answered for 2 1/2 years ( See Attachment 7). Only through the filing of a federal 
lawsuit were we able to obtain the basic information from BIA. The other claims in 
that lawsuit remain pending. Thus, it was necessary for us to spend even more 
money just to get the Federal government to meet its clear duties. I trust you will 
agree with me that taxpayers should not have to pay money and go to court simply 
to participate in a federal process. 

We experienced many other problems with the process. A pervasive problem 
has been the failure of the process to ensure adequate public review of the evidence 
and BIA's findings. 
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During the review of the Pequot petitions, the BIA experts initially 
recommended negative proposed findings on both groups. One of the reasons for the 
negative finding was that no determination could be made regarding the groups' 
existence as tribes for the critical period of 1973 through the present. Under past BIA 
decisions, this deficiency alone should have resulted in negative findings. Despite this 
lack of evidence, the negative findings were simply overruled (See Attachment 8) by 
the then BIA Assistant Secretary, Kevin Gover. Because BIA did not rule on the post- 
1973 period, interested parties never had an opportunity to comment. This was part of 
a pattern under the last Administration of reversing BIA staff to approve tribal 
acknowledgment petitions and shortchanging the public and interested parties. 
Moreover, with no notice to us, or opportunity to respond, BIA arbitrarily set a cut-off 
date for evidence that excluded 60% of the documents we submitted from ever being 
considered for the critical proposed finding. 

This problem occurred again with the final determination. In the final ruling, 
BIA concluded, in effect, that neither petitioner qualified under all of the seven 
criteria. Our independent analysis confirmed this conclusion. 

Nevertheless, after combining the two petitioners (over the petitioners' own 
objections), considering new information submitted by the Eastern Pequot petitioning 
group, and improperly using State recognition to fill the gaps in the petitioners' 
political and social continuity, BIA decided to acknowledge a single "Historical 
Pequot Tribe." The Towns had no opportunity to comment on this "combined 
petitioner," we had no opportunity to comment on the additional information provided 
by the Eastern Pequot petitioners; and we had no opportunity to comment on the 
critical post- 1973 period. Thus, the key assumptions and findings that were the 
linchpin of the BIA finding never received critical review or comment. These types of 
calculated actions have left it virtually impossible for the Towns to be constructively 
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involved in these petitions, and they have caused great concern and distrust over the 
fairness and objectivity of the process. 

Another problem is bias and political interference. Throughout the 
acknowledgment review, we have continually found that politically-motivated 
judgment was being injected into fact-based decisions, past precedents were being 
disregarded, and rules were being instituted and retroactively applied, all without the 
Towns and State being properly notified and without proper opportunity for 
comment. A perfect example is the so-called "directive" issued by Mr. Gover on 
February 11, 2000, that fundamentally changed the rules of the acknowledgment 
process, including the rights of interested parties. BIA never even solicited public 
input on this important rule; it simply issued it as an edict. Yet another example is 
Mr. Gover's overruling of BIA staff to issue positive proposed findings. The 
massive political interference in the acknowledgment process is discussed in the 
recent Department of the Interior Inspector General's report, which I submit for the 
record. (See Attachment 9). 

With the recent actions of the BIA, it is questionable that this agency can be 
an advocate for Native Americans and also an impartial judge for recognition 
petitions. An example is the action by Secretary McCaleb in his recent "private 
meeting" with representatives of the Eastern Pequot and Paucatuck Eastern Pequot 
petitioners to discuss the tribal merger BIA forced upon them. This ex parte 
meeting with the petitioners is highly inappropriate at a time when the 90-day 
regulatory period to file a request for reconsideration is still in effect. There is a 
substantial likelihood that such a request will be filed, and that Mr. McCaleb will 
rule on the appealed issues. Yet, he is actively meeting with the petitioners to assist 
them in smoothing over their differences and forming a unified government. How 
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can BIA be expected to rule objectively on an appeal that contests the existence of a 
single tribe when the decisionmaker is actively promoting that very result? 

Still another problem is the manner in which BIA addresses evidence and 
comment from interested parties. Simply put, BIA pays little attention to 
submissions from third parties. The Eastern Pequot findings are evidence of this. 
Rather than responding to comments from the State and the Towns, BIA just asserts 
that it disagrees without explanation. 

Another example is the BIA cut-off date for evidence. BIA set this date for 
the proposed finding arbitrarily and told the petitioners. It never informed the 
Towns or the State. As a result, we continued to submit evidence and analyses, only 
to have it ignored because of this unannounced deadline. BIA said it would 
consider all of this evidence, but it did not. The final determination makes clear that 
important evidence submitted by the Towns never got considered for this reason. 

Thus, rather than our Town's involvement being embraced by the federal 
government, we were rebuffed. The very fact of our involvement in the process, we 
feel, may have even prejudiced the final decision against us. The petitioning groups 
attacked us and sought to intimidate our researchers. The petitioning groups called 
us anti-Indian, racists, and accused us of committing genocide. The petitioners 
publicly accused me of "Nazism" (See Attachment 10) just because our Town was 
playing its legally defined role as an interested party. At various times throughout 
the process, the tribal groups withheld documents from us or encouraged BIA to do 
so. Obviously, part of this strategy was that the petitioners just wanted to make it 
more expensive to participate, to intimidate us, and to drive the Towns out of the 
process. They took this approach, even though our only purpose for being involved 


[36147-DOOI/DA022550.002] 


- 7 - 


9/16/02 



Ill 


was to ensure a fair and objective review, and to understand how a final decision 
was to be made (See Attachment 1 1). 

Finally, I would like to address the substance of the BIA finding on the 
Eastern Pequot petitions. Based upon an incorrect understanding of Connecticut 
history, BIA allowed the petitioners to fill huge gaps in evidence of tribal 
community and political authority, prerequisites for acknowledgment, by relying on 
the fact that Connecticut had set aside land for the Pequots and provided welfare 
services. These acts by the State of Connecticut, according to BIA, were sufficient 
to compensate for the major lack of evidence on community and political authority. 
By this artifice, along with the forced combination of two petitioners, BIA 
transformed negative findings into positive, with no basis in fact or law. 

Clearly, the past actions by Connecticut toward the later residents of the 
Pequot reservation did nothing to prove the existence of internal tribal community 
or political authority. These actions simply demonstrated actions by the State in the 
form of a welfare function. If BIA does not reject this principle now, it will give an 
unfair advantage not only to the Pequot petitioners but possibly to other Connecticut 
petitioning groups as well. 

Principles for Reform 

Based upon years of experience with the acknowledgment process, our Towns 
now have recommendations to make to Congress. 

As an initial matter, it is clear that Congress needs to define BIA's role. 
Congress has plenary power over Indian affairs. Congress alone has the power to 
acknowledge tribes. That power has never been granted to BIA. The general 
authority BIA relies upon for this purpose is insufficient under our constitutional 
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system. In addition. Congress has never articulated standards under which BIA can 
exercise acknowledgment power. Thus, BIA lacks the power to acknowledge tribes 
until Congress acts to delegate such authority properly and fully. Up until now, no 
party has had the need to challenge the constitutional underpinnings of BIA's 
acknowledgment process, but we may be forced to do so because of the Eastern 
Pequot decisions. 

Second, the acknowledgment procedures are defective. They do not allow for 
an adequate role for interested parties, nor do they do ensure objective results. The 
process is inherently biased in favor of petitioners, especially those with financial 
backers. 

Third, the acknowledgment criteria are not rigorous enough. If the Eastern 
Pequot petitioner groups quality for acknowledgment, then the criteria need to be 
strengthened. The bar has been set too low. 

Fourth, acknowledgment decisions cannot be entrusted to BIA. The agency's 
actions are subject to political manipulation, as demonstrated by the report of the 
Department's Inspector General detailing the abuses of the last Administration. Also, 
BAR itself will, in close cases, lean to favor the petitioner. The result-oriented 
Eastern Pequot final determination is proof of this fact. For years we supported BAR 
and had faith in its integrity. Now that we have studied the Eastern Pequot decision, 
we have come to see the bias inherent in having an agency charged with advancing the 
interests of Indian tribes make acknowledgment decisions. Similar problems are 
likely to arise under an independent commission created for this purpose unless 
checks and balances are imposed that ensure objectivity, fairness, full participation by 
interested parties, and the absence of political manipulation. 
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Finally, because of all of these problems, it is clear that a moratorium on the 
review of acknowledgment petitions is needed. It makes no sense to allow such a 
defective procedure to continue to operate while major reform is underway. This is 
the principle underlying the amendment introduced on the floor of the Senate last 
week by Senators Dodd and Lieberman. This concept of that amendment is sound and 
needs to be enacted. No petitions should be processed during this moratorium. 
Although we approve of the moratorium concept while other problems of the 
acknowledgment process are being addressed, the Towns do not support this specific 
proposal because it does not go far enough, and it ratifies elements of the system that 
need to be more carefully reviewed and substantially reformed. 

If a process must exist whereby legitimate Indian tribes can be acknowledged. 
S. 1392 is a good place to start with reform. It contains excellent ideas for public 
debate and Congressional review, but ultimately more drastic reform is called for. 

S.1393 also contains essential elements of a reformed system, by helping to 
level the playing field and providing assistance for local governments to participate in 
the acknowledgment process. We urge Congress to address promptly the problems 
that are the subject of S.1393. 

Conclusion 

Our Towns respectfully request that this Committee make solving the problems 
with the acknowledgment process one of its top priorities. A moratorium on 
processing petitions should be imposed while you do so. In taking this action, we 
urge you to solicit the views of interested parties, such as our Towns and State, and to 
incorporate our concerns into your reform efforts. Tribal acknowledgment affects all 
citizens of this country; it is not just an issue for Indian interests. 
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We are confident that such a dialogue ultimately will result in a constitutionally 
valid, procedurally fair, objective, and substantively sound system for acknowledging 
the existence of Indian tribes under federal. With the stakes so high for petitioners, 
existing tribes, state and local governments, and non-Indian residents of surrounding 
communities, it is necessary for all parties with an interest in Indian policy to pursue 
this end result constructively. Ledyard, North Stonington, and Preston look forward 
to the opportunity to participate in such a process. 

Thank you for considering this testimony. 
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Attachments 

1. Towns' May 5, 2000 letter to Secretary Babbitt expressing 
concerns over the tribal acknowledgment process 

2. Connecticut AG letter to Secretary Babbit regarding moratorium 

3. Newspaper article about lobbyist on casinos and recognition 

4. Newspaper articles (2) - Donald Trump named 
as development partner 

5. Campaign reform white sheet Editorial - 
Gambling’s growing political influence 

6. $500,000 Lobbyist fee 

7. Selectmen’s letter to Secretary Gover, FOIA 

8. Newspaper article - Gover overruled staff 

9. Inspector General's Report 

10. Newspaper articles - Towns accused of Genocide 

11. Newspaper articles (2) - Recognition by Federal Spending Bill 


Attachments by Request 
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PERKINS CO IE llp 

sOT Fourteenth Street. N W. ■ Washington. D C. 20005-2011 
Telephone: 202 628-6oOO ■ Facsimile 202 434-1690 

May 5, 2000 


The Honorable Bruce Babbitt 
Secretary of the Interior 
Department of the Interior 
1849 C Street, N.W.. Room 6151 
Washington, D C. 20240 

Re: Eastern Pequot/Paucatuck Eastern Pequot Tribal 

Acknowledgment Petitions 

Dear Mr. Secretary: 

I am writing on behalf of the Towns of Ledyard, North Stonington, and Preston, 
Connecticut. I am addressing you in connection with the above-referenced tribal 
acknowledgment petitions because recent actions of the Bureau of Indian Affairs (B1A) on 
those petitions raise significant issues of policy and law which suggest that the integrity of 
the acknowledgement process itself is being compromised. The irregularities and inequities 
being allowed or perpetuated by BIA on these petitions are viewed with especially strong 
concern by the Towns as a result of recent questions raised about the maimer in which the 
Mashantucket Pequot Tribe achieved recognition from Congress in 1983. These de Kciencies 
portray an acknowledgement process which, at the very time it is under high expectations 
and intense public scrutiny because of the relationship between the recognition of tribes and 
Indian gaming, is lacking credibility, integrity and objectivity. 

The subject petitions, in other words, are only the current manifestation of this 
situation. Should you allow them to go forward under the circumstances outlined here, mere 
is little question but that a badly flawed acknowledgement process which is evolving in the 
wrong direction will be institutionalized. 

In considering the pending Pequot petitions, BIA has engaged in a number of 
procedural shortcuts that adversely affect interested parties like the Towns, and that are not 
authorized by the Administrative Procedure Act (APA) and other laws. In addition to 
procedural irregularities, it appears that the substantive standards for tribal acknowledgment 
are being relaxed in a fashion that demonstrably favors petitioners and disadvantages 
interested parties. 

Procedurally, BIA has withheld from interested parties the documents necessary tor 
meaningful participation by those parties in the process. This has been done by ignoring the 
agency's FOIA obligations and the general need to provide information sufficient to elicit 
meaningful comment. In addition, by adhering to arbitrary and unfair deadlines, BIA has 
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prevented interested parties from being able to participate fully in the petition review. As a 
consequence, the proposed findings do not fully assess several of the criteria required to be 
addressed by BLA regulations. In some cases, BLA even admits to this shortcoming. 
Moreover, these changes in procedure were not accomplished through notice and comment 
rulemaking, as required by the APA. 

Apart from the procedural shortcuts that undermine the thoroughness and accuracy of 
the acknowledgment review, the proposed findings on the Pequot petitions are based on 
changes to the substantive standards for acknowledgment set forth in 25 C.F. R. Part 83. For 
example, the proposed findings appear to give unprecedented, if not determinative, weight to 
the existence of a State reservation, even if the State's recognition was little more than social 
assistance. The findings allow petitioners to satisfy the requirement of descent from the 
historical tribe even though they are unable to establish that their ancestors were in fact 
Pequots. In addition, the proposed findings allow the petitioners to show their connection to 
the historical tribe even though their ancestors were not demonstrated to have maintained 
tribal relations. All of these are serious departures from previous BLA acknowledgment 
decisions. Were such substantive changes put cut for comment under the APA, they no 
doubt would have elicited extensive observations that such relaxed and easily satisfied 
standards run the risk of acknowledging tribes that cannot show evidence of tribal continuity. 

Mr. Secretary, procedures that favor speed over accuracy and thoroughness, 
procedures that stack the deck in favor of petitioners while sacrificing the rights and 
participation of interested parties, and agency practices that inhibit the full and fair 
investigation of the facts all undermine the integrity of the BLA acknowledgment process and 
erode the public confidence in its fairness and objectivity. Indeed, as described in the 
enclosed issue paper, the Towns question the legal authority of B1A even to pass judgment 
on acknowledgment petitions. Shortened procedures, coupled with changes in substantive 
criteria that abandon the requirement to demonstrate genuine tribal descent, disserve the 
interests of all parties, Indian and non-Indian, who are affected by acknowledgment 
decisions. 

One must presume that the goal of acknowledgment procedures is to assure that 
qualified descendcnts of historical tribes, and no one but qualified descendents of historical 
tribes, obtain the benefits of our country's Indian policies. The BLA acknowledgment process 
should enjoy a reputation of objectivity and integrity, dedication to a strong documentary 
record and an open process. Although surely I wish to protect the interests of the Towns, I 
am compelled to raise these issues with you at this juncture because 1 am persuaded that the 
very integrity of the acknowledgment process is imperiled if the procedural and substantive 
problems described in the enclosed issue paper are not checked by your intervention. 
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I ask that you review the attached analysis, and that you give the issues raised your 
immediate attention. In the event these issues cannot be corrected within the Department, 
you should know that the Towns have authorized us to take steps to challenge BLA’s actions. 



GRM/mms 

Enclosure 

cc: M. Frances Ayer, Esq. 

The Honorable Richard Blumenthal 
Mrs Agnes E. Cunha 
The Honorable Christopher Dodd 
The Honorable Samuel Gejdenson 
The Honorable John D. Leshy 
The Honorable Joseph Lieberman 
Patricia A. Marks, Esq. 

Mr Kenneth Reels 

The Honorable John Gt Rowland 

Mrs. Mary Sebastian 
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ISSUE PAPER 

DEFICIENCIES IN THE REVIEW 
OF THE EASTERN PEQUOT 
AND PAUCATUCK EASTERN PEQUOT 
ACKNOWLEDGMENT PETITIONS 

This paper addresses the serious deficiencies inherent in the review conducted by the 
Bureau of Indian Affairs (BIA) of the acknowledgment petitions filed by the Eastern Pequot 
and Paucatuck Eastern Pequot groups. It discusses BIA’s review of those petitions in the 
context of the direction the acknowledgment process appears to be heading. The paper 
provides background on the petitions, and describes deficiencies in all of the following areas: 
failure to release documents; unlawful preclusion of evidence ftotn the record supporting the 
proposed findings; improper promulgation of new acknowledgment procedures; failure to 
publish valid proposed findings; improper and inappropriate substantive changes to 
acknowledgment criteria; and improper participation by the Assistant Secretary. In addition, 
the paper raises questions regarding the authority of BIA to acknowledge Indian tribes. The 
actions necessary to correct these deficiencies are set forth at the end of this paper. 

I. BACKGROUND 

A. The Pequot Petitions 

BIA has issued proposed findings to acknowledge the Eastern Pequot and Paucatuck 
Eastern Pequot petitioning groups as Indian tribes under federal law. The proposed findings 
are now undergoing public review pursuant to 25 C.F.R. § 83.10(0. 

If these groups ultimately are recognized along the lines suggested in the proposed 
findings, several troubling precedents would be established. Two new Pequot Tribes would 
be acknowledged even though the ancestral lines through which they claim descent cannot be 
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shown so be of Pequot heritage. Two new Pequot Tribes would be acknowledged even 
though the ancestors through which descent is claimed did not maintain continuous tribal 
relations with the historical Pequot Tribe. And, two new Pequot Tribes would be 
acknowledged even though the purported tribal entities - the Eastern Pequot and the 
Paucatuck Eastern Pequot - did not even exist at the time of "first contact" with non- Indians 
(in this case, European colonists in the mid-1600s), as required by 25 C.F.R. § 83.7(b). 

By overlooking these and other serious deficiencies with the petitions, the practical 
result of BIA’s proposed findings would be to acknowledge the third and fourth federal Indian 
Tribes within a 20-square mile area of southeastern Connecticut. All four of these Tribes 
trace their origin to the same historical Pequot Tribe. Yet, each Tribe and petitioning group 
wants its own identity, its own reservation, its own sovereign authority, and its own casino 
resort. In addition, at least three more Connecticut groups apparently claiming descent from 
the original Pequot Tribe have filed acknowledgment notices with BIA, a potential total of 
seven tribal entities from a common historical base, and in a remarkably small area. 

The prospect of having several additional federally-acknowledged Tribes in this 
region, particularly under these irregular circumstances, is of great concern to the Towns. 
Already, the Towns are dealing with the consequences of being the host communities for the 
Mashantucket Pequot Tribe. The legitimacy of this Tribe has itself been called into question 
by a recently published book entitled Without Reservation: The Making of America's Most 
Powerful Indian Tribe and Foxwoods, the World's Largest Casino . One of the consequences 
of the Mashantucket Pequot recognition has been the Towns' eight-year legal battle with the 
Department of the Interior to prevent the Tribe from unlawfully expanding its trust lands 
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beyond the boundaries of its reservation As a result of this experience, and the continuing 
problems the Towns confront due to the Tribe's development activities and attempts to expand 
its land base at the expense of local government powers, the Towns are concerned about the 
possibility that two more tribes might be acknowledged through a flawed procedure and based 
on the most questionable and uncertain of factual grounds. They also are concerned that B1A 
is in the process of so seriously relaxing the acknowledgment standards that still other 
petitioners would be recognized without cause in a process lacking objectivity. Such an 
action by the federal government creates the prospect for land claims litigation, loss of tax 
base, j urisdictionai conflicts, diminution of State and local government control over land use 
and other regulatory matters, adverse environmental, social, and economic impacts associated 
with casino development, and other sources of conflict and controversy. The serious 
problems the Towns have encountered as a result of the recognition of the Mashanmcket 
Pequot Tribe, and the continued deterioration and subjectivity of the process since then, have 
caused them to- view all acknowledgement petitions with caution and skepticism. 

The point of raising these concerns is riot that requests for acknowledgment should not 
be considered. Instead, as a matter of federal policy, acknowledgment decisions should be 
made through fair and balanced procedures, tinder clearly defined and Congressionally 
mandated standards, and without the appearance of bias or favoritism. 

B. Role of the Towns In the Petition Process 

Based upon these concerns, the Towns reluctantly concluded it was necessary to 
participate in a review of these recognition petitions. Thus, for two years the Towns have 
participated in good faith as interested parties in the acknowledgment process. They have 
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done so not in opposition to the petitioners' claim to Indian heritage. Rather, they are acting 
out of concern that BIA is proceeding well beyond its legal authority without full and 
objective consideration of the facts and without respect for the interests of third parties. 

As interested parties, the Towns have made a considerable investment in retaining 
experts on tribal acknowledgment to review the petitions and provide evidence that would be 
of assistance to BIA in the review process. The Towns have undertaken this analysis in an 
objective and impartial manner for the purpose of providing an independent assessment of 
whether the petitioners satisfy BLA's acknowledgment criteria in 25 C.F.R. Part 83. The 
Towns have taken this step even though they do not concede that BIA has legal authority to 
acknowledge Indian tribes under federal law. 

Throughout the process of gathering and analyzing this information, the Towns have 
maintained an open mind as to whether the petitioners should be accorded federal 
acknowledgment They have done so despite unfair and mean-spirited attacks by both 
petitioners, who have attempted to stifle' the Towns' participation as interested parties. 

To date, the Towns have not taken a formal position on whether the petitioners satisfy 
the acknowledgment criteria. This is because the Towns wish to review all of the relevant 
evidence and complete their own independent analysis before deciding whether to take a 
formal position. While the Towns' research to date suggests that neither petitioner qualifies 
under the applicable acknowledgment standards, if applied folly and objectively, these three 
local governments are reserving final judgment until all of the facts are before them. 
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Since obtaining formal interested party status on My 14, 1998, the Towns have made 
extensive and diligent efforts to assist in developing the record reiative to these petitions. 
They have retained four technical experts in disciplines relevant to tnbal acknowledgment. 
Through their work, the Towns have submitted nine technical reports consisting of over 300 
pages of analysis and thousands of pages of evidentiary documents. The Towns have 
carefully reviewed documents made available by BIA. The Towns have also conducted their 
own research and document collection. In carrying out this role, the Towns have spent over 
S 1 00,000 and invested countless hours. At every step of this effort, the Towns have made the 
results of this research and their communications with BIA available to the petitioners, a 
courtesy not returned by the Eastern Pequot or the Paucatuck Eastern Pequot groups. The 
resulting studies and data have been submitted for the record. We are aware of no other 
acknowledgment proceeding in which interested parties have made such a concerted and 
diligent effort to assist in the fact-finding process. 

II. BIA’S IMPROPER ADMINISTRATION OF THE 

ACKNOWLEDGMENT PROCESS 

Unfortunately, the Towns' ability to take advantage of the opportunity provided under 
the acknowledgment regulations to participate as interested parties has been frustrated and 
undermined by numerous BIA actions. These abuses of agency authority are so severe and 
compelling that they require Secretarial intervention at this time. These deficiencies fall into 
five categories, each of which is discussed below. 

A. BIA’s Unlawfnl Failure to Release Documents 

For the entire time the Towns have participated as interested parties, BIA has 
repeatedly violated its duty to make documents pertaining to the petitions available. For 
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example, the Towns' arid the State's request under the Freedom of Information Act ("FOLA") 
for the materials submitted by the petitioners themselves - the essential starting point for a 
review of the acknowledgment claims - has yet to be answered in its entirety, even though it 
was filed more than two years ago . Although the request involves a large number of 
documents, that material is readily accessible to BIA, and the Towns are entitled as parties to 
have it. There is no excuse for such unjustified violations of FOIA, the rights of the Towns as 
interested parties, and fundamental principles of fairness and due process. We understand that 
BIA is finally making many of these documents available, but that does not change the fact 
that the response will still be incomplete, and was delayed so seriously as to have 
fundamentally compromised the Towns' right to participate. 

Even simple requests for documents have not been responded to in a timely manner. 
On February 16, 2000, for example, the Towns filed a FOIA request for only sixteen 
documents. Each document was clearly listed with date and title or other identifying 
information. Nearly three months later, that simple request had not been answered. 

The Towns have even encountered resistance from BIA when trying to review the 
record of the petitions in BIA offices, a standard practice made available on a regular basis to 
parties involved in the acknowledgment process. For example, our efforts simply to schedule 
an opportunity to review BIA records on these petitions initiated last October was at first 
ignored, and then delayed, by BIA for months. We were not allowed access to the files until 
February, even though we made at least 10 telephone calls, several of which were 
unanswered, and sent three letters to arrange for this review. Similarly, many of the Towns' 
letters to BIA asking for responses to important questions have gone unanswered. 
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BlA’s systematic and repeated failures to respond to the Towns' inquiries and requests 
for information axe inexcusable and inexplicable on the merits. They appear to show a 
conscious effort by BIA to compromise the ability of the Towns to participate in the petition 
process - a right guaranteed to them "fully" by the BIA regulations. 59 Fed. Reg. 9280, 9283 
(1994). As a result, BIA has abdicated its responsibilities, not just under F01A and the other 
laws governing the fair and objective administration of agency responsibilities, but also under 
the very process it has established to ensure a searching and objective review of claims to 
tribal status. We appreciate the heavy workload BIA confronts on acknowledgment issues, 
but the problems the Towns have encountered cannot be excused on that basis. 

B. Arbitrary and Capricious Selection of Deadline for Evidence on the 
Proposed Findings 

BLA recently announced what appears to be a conscious decision to establish a 
retroactive cut-off deadline for evidence to be considered for the proposed findings on the 
petitions. For these petitions, BIA apparently decided in February of this year to set such a 
deadline as of April S of last year. The Towns were not notified of this deadline until March 
2, 2000, when they received copies ofletters to the petitioners. As a result, the Towns 
invested considerable expense and effort in preparing evidence for BIA to consider in 
connection with the proposed findings on these petitions, only to be told after-the-fact that it 
would not be considered for the crucial proposed findings. 

We believe that this deadline was set after the Assistant Secretary for Indian Affairs 
issued a mandate on new procedures that would be followed in connection with 
acknowledgment petitions. The Assistant Secretary published a Federal Register notice of 
those changes on February 1 1, 2000, with no opportunity forpublic comment. 65 Fed. Reg. 



126 


7052. That notice establishes a procedure whereby no additional evidence will be considered 
after a petition comes under active consideration, ft appears that BIA, sometime after the 
February 1 1 notice, established the April 5, 1999, cut-off date for evidence on these petitions. 
As a result, the record on the proposed findings does not include the majority of the evidence 
submitted by the Towns, much of which identifies serious deficiencies in the petitions. 

The Towns have submitted three letters asking BIA to explain when it selected this 
cut-off date and on what basis. We have called and asked the same questions. Consistent 
with BIA’s dismal record in responding to the Towns, these inquires have gone unanswered. 

Even more troubling is the apparent basis upon which BIA selected the April 5, 1999, 
cut-off date. That is the very date on which the Paucatuck Eastern Pequot petitioner 
apparently submitted a purported critique of the only evidence filed by the Towns prior to that 
date. Thus, it appears that sometime in February of this year BIA looked back over the 
record, picked a date that suited its purpose to give the petitioners the last word on the 
proposed finding, and arbitrarily and retroactively set the cut-off date on that basis. 

Moreover, BIA made the back-dated decision even though the Towns had submitted a 
detailed rebuttal of the Paucatuck Eastern Pequofs response shortly after April 5, 1999, as 
well as a substantial amount of additional evidence and analysis. 

We trust you would agree that such an approach is neither fair play nor consistent with 
BlA's duty, and the Towns' effort, to develop a comprehensive, sound, and objective record 
inclusive of all the facts. Without question, BIA has failed to allow the Towns to participate 
''fully'' in the development of the proposed finding, as provided for in the acknowledgment 
regulations. 
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The Towns' concerns regarding the arbitrary and capricious selection of the cut-off 
date and the failure of BIA to provide the relevant documents go to the heart of the validity 
and fairness of the acknowledgment process. It is not enough to allow review of the 
documents in BIA's offices. The evidence relative to these two petitions is highly technical in 
nature and entails on the order of 20,000 pages. The detailed technical review by the Towns’ 
experts necessary to relate this information to the acknowledgment criteria requires hands-on 
access to the documents. This cannot be completed effectively in BIA’s offices. 

It also is not sufficient to state that only proposed findings have been issued and that 
all of the Towns' evidence will be considered before a final decision. Certainly, in the public 
perception, a proposed finding carries significant weight. It puts parties concerned about the 
validity of the claims in the difficult position of having to prove BIA wrong. As has been 
demonstrated in this case already, the issuance of the proposed findings establishes 
expectations on the part of petitioners and their financial backers that acknowledgment will be 
granted. Already, plans for new casinos are being drawn up in the region, even though BIA 
has not even considered the critical evidence submitted by the Towns. Without question, the 
correct and legally sustainable way to proceed is by issuing objective and comprehensive 
proposed findings based on all the facts, not result-oriented determinations driven by artificial 
deadlines, as appears to have been done here. 

C, Failure to Publish a Valid Proposed Finding 

As noted above, the Assistant Secretary for Indian Affairs unilaterally decreed 
changes to the BIA acknowledgment regulations on February 1 1 . Although his notice results 
in changes in the existing acknowledgment procedures, the Assistant Secretary provided no 
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opportunity for public comment. The avowed purpose of the changes was to expedite the 
acknowledgment process. The price for doing so, in addition to violating the Administrative 
Procedure Act ("APA") by failing to conduct a public review procedure, was to sacrifice 
thoroughness and detail in the name of expedited proceedings. 

The Assistant Secretary signaled his intent to sacrifice accuracy for speed in his 
remarks published in the New Haven Register , where he is quoted as saying: The risk of 
speeding up the acknowledgment process "is we grant recognition to a tribe that maybe 
doesn't deserve it. And 1 would much rather take that risk than the risk that we do not grant 
recognition to a tribe that deserves it" See Attachment 1 . 

Needless to say, the Towns object strongly to the bias in favor of petitioners reflected 
in this statement. It is both bad policy, and inconsistent with the law, for such an approach to 
serve as the basis for the acknowledgment process. Clearly, the proposed findings reflect the 
problems inherent in this approach. At numerous points in the proposed findings, BIA admits 
that a more careful review was precluded by ."time constraints" and "the new procedures" ( i.e., 
the Assistant Secretary’s February 1 1 notice). See, eg.. Eastern Pequot Proposed Finding, 79 
para. 4, 133 para. 2, 135 para. 4, 141 para. 2, 154 para. 3; Paucatuck Eastern Pequot Proposed 
Finding, 79 para. 5, 80 para. 1, 92 para. 3, 127 para. 4, 129 para. 5, 134, para. 4, 135 para. 5, 
139 para. 4, 142 para. 3. In the past, BIA would take the time necessary to ensure a 
reasonably thorough review. Now, BIA is placing a priority on getting through the paperwork 
at the expense of conducting careful and comprehensive analyses, and the Assistant Secretary 


endorses the new approach. 
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In the case of these petitions, however, the most serious casualty of SIA's fast-track 
approach is that the proposed findings are not substantively sufficient under its own 
regulations. To achieve acknowledgment, the petitioners must prove that they satisfy all 
seven criteria . Yet, in this proposed finding, BIA concedes that it has not even assessed fully 
whether two of these criteria have been met . For example, criterion (b) of the regulations 
requires BIA to make a finding that the petitioner "comprises a distinct community and has 
existed as a community from historical times until the present ." 25 C.F.R. § 83.7(b) 
(emphasis added). Criterion (c) requires a finding that the petitioner has "maintained political 
influence or authority over its members as an autonomous entity from historical times until 
the present ." Id. at § 83.7(c) (emphasis added). 

Despite these clearly stated regulatory requirements, BIA. admits in the proposed 
findings that it has made "no specific finding for the period from 1973 to the present" See, 
e.g.. Eastern Pequot Proposed Finding, 62 paras 5, 7, 100 para. 5, 120 para. 3; Paucatuck 
Eastern Proposed Finding, 63 para. 5, 7, 96 para. 5, 120 para. 3. BIA concedes that it has 
been derelict under its own rules by failing to review evidence related to an entire generation 
of the petitioners under two criteria. In past BIA decisions, failure of a petitioner to prove 
continuity over a generation has resulted in negative findings. This is especially true when 
those gaps occur in the twentieth century ( see proposed findings for Gay Head Wampanoag, 
Mohegan, and Miami of Indiana petitions). Here, BIA proposes positive findings without 
even assessing information on this period for either petitioner. 

Finally, under its "haste makes waste" approach, BIA has departed from past practice 
by failing to make available the technical reports upon which the proposed finding is based, as 
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well as the bibliography of documents relied upon. Again, this failure reflects an intent to 
avoid fall and open review of the record and the rationale for the decision underlying BiA's 
actions. This failure violates 25 C.F.R. § 83.10(h), which requires that such information be 
provided to interested parties. We understand that BIA is now making this information 
available, but the Towns have already been denied the opportunity to review these documents 
for about one- fourth of the available review period. 

In summary, BLA violated the APA by changing its acknowledgment process through 
the February 1 1 notice without public comment. 1 The changes wrought by that notice 
permeate the proposed findings and appear to have played a significant role in the defects 
inherent in them. The findings themselves are defective on their face and fail to meet the 
requirements of the acknowledgment regulations. These numerous and serious legal defects 
compel the withdrawal and republication of the February 1 1 notice and the proposed findings. 


1 BIA may seek to argue that this notice merely announces changes to internal procedure. 
This is not the case. For example, the notice precludes any evidence after a petition goes under active 
consideration. 65 Fed. Reg. 7052. 7053. However, the existing regulations expressly provide for 
evidence to be submitted during the preparation of the proposed findings, including after the petition 
goes on active consideration. (See, e-g, 25 C.F.R. §§ 83.10(a) (BIA may consider ’’any evidence 
which may be submitted by interested parties”); 83. 10(f)(2) (the petitioner "shall be notified of any 
substantive comment on its petition received prior to the beginning of active consideration or during 
the preparation of the proposed finding , and shall be provided an opportunity to respond to such 
comments”). (Emphasis added). Under APA case law, this change to the existing regulations without 
notice and comment violates the APA See, Phillips Petroleum Co. v. Johnson , 22 F Jd 6 1 6 (5* 
Cir. 1994) (Minerals Management Service violated the APA in issuing a royalty-valuation procedure 
without notice and comment; the APA exemption for changes to agency procedures "does not extend 
to those procedural rules that depart from existing practice and have a substantial impact on those 
regulated"), cert, denied , 5 14 U.S, 1092 ( 1 995 ); Sequoia Orange Co. v. Yeuttep 973 F,2d 752 (9* Cir. 
1992) (Secretary of Agriculture's action of changing procedure for approving amendments to 
marketing orders governing the sale and delivery of agricultural products subject to the APA); 
Batterton v. Marshall , 64S F.2d 694 (D.C. Cir. 1980) (Department of Labor violated APA by changing 
its methods of determining unemployment rates for purposes of implementing jobs program); Ruffin 
v. Kemp , No 90 C 2065, 1992 U.S. Dist LEXIS 10320 (N.D. III. 1992) (Housing and Urban 
Development procedures for state due process determinations required to undergo notice and 
comment). 
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D. Unlawful Changes in Substantive Standards for Acknowledgment 
In addition to these procedural concerns, the proposed findings are based upon a 

number of fundamental changes in the manner in which BIA applies the acknowledgment 
criteria in 25 C.F.R. Part S3. These dramatic changes in precedent include the following: 

1) Giving unprecedented, if not determinative, weight under criteria (b) and(c) to the 
mere fact of State recognition and the existence of a State reservation, even 
through the State's function was little more than social assistance; 

2) Allowing the petitioners to satisfy the requirement for descent from the historical 
tribe in the absence of being able to establish that their ancestors were in fact 
Pequots; and 

3) Allowing the petitioners to show their connection to the historical tribe even 
though their ancestors cannot be shown to have maintained tribal relations. 

These are all important issues that go to the very heart of the acknowledgment process, 
tf established, these changes would fundamentally alter the acknowledgment criteria 
themselves, and require rulemaking. In any event, such sweeping changes should not be 
made in the course of a proceeding as significant and flawed as this one has been. 

E. Improper Role of the Assistant Secretary 

The proposed findings also may have been tainted by the personal involvement of the 
Assistant Secretary. As described in the attached letter from the Towns to Mr. Gover, it is 
readily apparent that these proposed findings, if finalized, will have a direct effect on the 
acknowledgment petition of his former client, the Golden Hill Paugussett group. See 
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Attachment 2 . Mr. Gover has recused himself, however, only from the Golden Hill matter. 
The Solicitor's Office has determined that he should not participate in petitions that present 
issues which couid affect the Golden Hill decision. Despite these constraints, and the 

obvious interrelationship of the Pequot and Golden Hill matters, 2 the Assistant Secretary 
presided over both Pequot petitions, producing new principles of tribal acknowledgment in 
the proposed findings that would appear to redound to the benefit of his former clients. These 
circumstances would appear to call for Mr. Gover’s recusai from the Pequot petitions, as well 
as consideration of the need to withdraw the proposed findings for reconsideration subject to 
all of the evidence and review by an impartial decisionmaker. 

in. LACK OF BIA AUTHORITY TO ACKNOWLEDGE TRIBES 

Finally, we wish to note that in raising these issues the Towns do not concede that the 
Executive Branch has legal authority to acknowledge Indian tribes under federal law. It 
appears that Congress has never delegated such authority to the Executive Branch and that, 
even if it has, no legally sufficient standards to guide such action have been articulated. 

This letter is not the place to present our detailed analysis of this issue, but suffice it to 
say that Congress has never delegated to the Executive Branch the very significant power to 
acknowledge the existence of a goverament-to-govemment relationship between the United 
States and a tribal petitioner. An explicit act of Congress would be necessary to do so, as the 


2 As discussed in the attached tetter, there are at least five issues in common among the three 
petitions. They relate to the weight accorded to state recognition, the proof petitioners must show of 
mbs! descent and continuity, the need to maintain tribal relations, the applicability of the “one family" 
rale, and the relevance accorded- to obituaries in proving tribal descent. 
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U.S. Supreme Court recently recognized on the related question of establishing Indian country 
in Alaska v. Native Village of Venetie Tribal Gov't. , 522 U.S. 520, 531 n. 6 (1998). 

Not only does such authority not appear to exist, Congress on several occasions over 
the last 20 yean has expressly declined to grant such a delegation. The Department of the 
Interior's own officials have conceded this point. For example, in a 1976 legal opinion, 
Deputy Solicitor David E. Lindgen concluded: "While the law is admittedly very unclear on 
this subject, on balance we do not believe the Secretary today has the authority to recognize 
Indian Tribes ." Recognition of Certain Tribes: Hearings on S. 2375 before Senate Select 
Comm, on Indian Affairs , 95 ,h Cong., 2d Sess. 64 (1978)(emphasis added). The opinion went 
on to note that legislation specifically conferring such authority would be developed and that 
tribes previously recognized administratively would retain that status "whether or not the 
Department had the authority to recognize" because the Congress would have subsequently 
ratified those actions "by appropriating monies for purposes of providing services to those 
tribes." Id. 

Testifying before Congress on one such bill to delegate this authority to the Secretary , 
the Deputy Assistant Secretary of the Interior for Indian Affairs, George Goodwin, admitted 
in 1978 that no such express delegation had ever been granted. After an apparent reversal in 
the Department's legal analysis of the issue, Mr. Goodwin asserted that such authority was 
implicit in the Executive Branch's general responsibility for Indian affairs. He conceded, 
however, that "there is no specific legislative authority on the subject" See Recognition o f 
Certain Indian Tribes: Hearings on S. 2375 before Senate Select Co mm, on Indian Affairs, 

95 ‘t> Cong., 2d Sess. 15 (1978). See also Federal Recognition of Indian Tribes: Hearings on 
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H.R- 13773 and Similar Bills before Subcomm. on Indian Affairs and Public Land of the 
House Comm, on Interior and Insular Affairs , 95" 1 Cong., 2d Sess. 14 (1978). 

A similar admission was made in 1982 by a representative of the then-unrecognized 
Mashantuckec Pequot Tribe. In testifying why Congress should recognize the Mashantucket 
Pecfuot petitioner as a federal tribe and forego the factual analysis attendant upon such review 
conducted by BLA, Suzan Harjo of the Native American Rights Fund stated: ”1 would like to 
say a word about that and the Federal Acknowledgment Project, that recognition has been a 
function and prerogative of Congress, not the executive branch.” Settlement of Indian Land 
Claims in the States of Connecticut and Louisiana: Hearings before the House Comm, on 
Interior and Insular Affairs , 97* Cong., 2d Sess. 46 (1982). As she further noted. Secretary of 
the Interior Morton "felt that they [tribal petitioners] could not be recognized 
administratively." Id. No intervening legislation has been enacted since the Department's 
1976 legal opinion or this testimony in 1978 and 1982 to provide such an express delegation. 

We are aware that BLA has attempted to rely upon several broad sources of legal 
authority to be the basis for this power (5 U.S.C. § 301; 25 U.S.C. §§ 2, 9; 43 U.S.C. § 1457). 
The plain meaning of these provisions, however, supported by the intent of Congress apparent 
in the relevant legislative histories, makes it clear that acknowledgment authority was not 
expressly covered by those provisions. The Supreme Court has emphasized that the text of a 
statute that an agency asserts is a delegation of power must reasonably demonstrate "that the 
grant of authority contemplates the regulations issued." Chrysler Corp- v. Brown , 441 U.S. 
281, 308 (1979). Nothing in the provisions BIA relies upon confers authority for so sweeping 
and significant a grant of power as claimed in the federal acknowledgment regulations. 
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Nor can BIA rely upon section 103(3) of the Federally Recognized Indian Tribe List 
Act of 1994 as a source of this power. Pub.L. No. 103-454, 108 Stat. 4791 (1994) (codified in 
part at 25 U.S.C. §§ 479a - 479a-l). An early version of this law that would have delegated 
such power failed to pass. Rather than confer such power by delegation. Congress merely 
included in the bill that was subsequently enacted a finding that tribes may be recognized by 
Act of Congress, the courts, or by an administrative act under 25 C.F.R. Part 83. That finding 
appears to have been added somewhat as an afterthought, and without apparent debate or 
public input as to its meaning and potential consequences. In any event, such a mere 
" finding" does not confer power upon BIA. It is not an operative part of the statute, nor does 
it enlarge or confer powers on the Executive Branch. See, eg.. Association of Am. R.Rs v. 
Costie , 562 F.2d 1310, 1316 (D.C. Cir. 1977). BIA cannot rely upon this hortatory finding as 
a source of delegated power. 

Moreover, any such delegation would be unconstitutional in that no meaningful 
standards have been articulated by Congress as to how this power should be exercised. 
Recently, the courts have expressed interest in revitalizing this long-standing principle and 
applying it in the context of administrative actions of the Executive Branch. See American 
Tracking Ass’ns v. EPA, 175 F.3d 1027 (D.C. Cir. 1999); South Dakota v. U.S. Dept, of the 
[nterior , 69 F.3d 878 (8* Cir. 1995), vacated . South Dakota v. U.S. Dep't. of the Interior , 106 
F.3d 247 (3 th Cir. t996) 

No court has ever addressed directly both these issues in deciding whether the 
Executive Branch has the authority to acknowledge tribes. The few cases to consider the 
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validity of BlA's acknowledgment regulations have not done so in the context of a direct 
challenge on these grounds, 

There is no more persuasive example of problems created by this absence of a clear 
delegation and meaningful standards than the proposed findings set forth for these two 
petitions. They represent an example of BIA developing the rules as it goes along to 
accommodate the circumstances of particular petitions. This approach cannot be 
countenanced, and we ask for your personal involvement to remedy these serious deficiencies 
in BlA's administration of the tribal acknowledgment program. 

IV. REQUEST FOR SECRETARIAL ACTION 

The deficiencies in the BIA procedures and proposed findings discussed in this letter 
are serious and undermine the integrity and legality of the acknowledgment process. 
Fundamental questions of federal Indian policy are implicated. 

Clearly, the Secretary possesses the power to intercede in the review of these petitions 
to address these problems. To allow the review in these matters to continue on its current 
course will only compound and magnify the existing defects. The Towns therefore call upon 
you to take the following steps: 

1 ) Withdraw both proposed findings. 

2) Consider the need for Assistant Secretary Gover to recuse himself from further 
involvement and to appoint an impartial official to oversee the processing of 
the petitions. 

3) Direct BIA to release to the Towns immediately all requested documents. 
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4) Provide the Towns a reasonable opportunity, and time and access to 8IA 
documents, to review those records and submit additional evidence and 
analysis relative to the proposed findings. 

5) Direct BIA to develop new proposed findings that are based upon all evidence 
in the record. 

6) Require BIA to address acknowledgment criteria (b) and (c) in their entirety in 
the new proposed findings so that legally sufficient proposed findings will be 
available for review. 

7) Require BIA to make its technical reports and bibliography available at the 
same time as republication of the proposed findings. 

8) Withdraw the February H notice of changes to the acknowledgment process 
and, if such changes are still considered appropriate, require republication 
subject to notice and comment procedures in compliance with the APA. 

9) Reconsider the legal basis for the Department to grant acknowledgment to 
Indian Tribes and whether legally sufficient standards have been articulated by 
Congress, pursuant to which such authority could be exercised. Assuming the 
conclusion that such authority either does not exist or requires clarification, 
place the processing of these petitions on hold pending the initiation of 
comprehensive Congressional consideration of this issue and appropriate 


action. 
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Towns of 

Ledyard North Stonington Preston 


May 5, 2000 


The Honorable Kevin Gover 
Assistant Secretary for Indian Affairs 
Department of the Interior 
1849 C Street, NW 
MS-4I40-MIB 
Washington, DC 20240 

Re: Request for Recusal - Eastern Pequot/Paucatuck Eastern 
Pequot Petitions 

Dear Mr. Gover: 

On behalf of the Towns of Ledyard, North Stonington, and Preston, 
Connecticut, we are writing to ask you to recuse yourself from participation in the 
review of the above-referenced petitions. 

It is a matter of record that you have recused yourself from the Golden Hill 
Paugussett petition, based upon your prior legal representation of that group. See 
Attachment l. It also is a matter of record that you agreed during your confirmation 
process to recuse yourself from particular matters involving specific parties that you 
worked on personally and substantially at your former law firm. In addition, it is a 
matter of record that the Solicitor's Office has determined that you ought not take part 
in the review of other petitions that could' directly influence the Golden Hill decision. 
See Attachment 2. On that basis you agreed, for example, to not make a decision on 
the Yuchi petition until after resolution of Golden Hill, due to the existence of a 
common issue. 

It is clear from the proposed findings you have issued for the Pequot petitions 
that the same principles and ethical constraints apply to your involvement in those 
matters. All three petitions - Eastern Pequot, Paucatuck Eastern Pequot, Golden Hill 
Paugussett — arise in Connecticut and present several important issues in common. In 


nit 
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The Honorable Kevin Gover 
May 5, 2000 
Page 2 


particular, the following positions taken by you in the two Pequot proposed findings 
are relevant to, and could have a direct effect, on the Golden Hill decision in much the 
same manner as was the issue of concern in the review of the Yuchi petition. 

1) The proposed findings for the Pequot petitions assign considerable and 
unprecedented weight to recognition of petitioning groups under State law and the 
existence of a State reservation. See , e.g, , Eastern Pequot Proposed Finding, 63; 
Paucamck Eastern Pequot Proposed Finding, 64. This approach diverges from past 
BEA precedent. For example, as stated on page 97 of the technical report of the 1996 
Golden Hill Paugussett final determination that has been withdrawn and reopened: 

The Federal government's regulations for Federal acknowledgment 
consider state recognition under criterion 83.7(a), but do not treat it as 
dispositive in Federal acknowledgment cases. The Federal government 
has a responsibility to acknowledge Indian tribes with continuous 
existence. Requirements for recognition of radian tribes established by 
individual states at any given time vary widely and are not binding upon 
the Federal government 

Your proposed findings for the Pequot petitions depart from this precedent and 
arguably stand for the proposition that the State's mere providing of land to the 
petitioners and any actions it took in respect to the petitioning groups provide strong 
evidence that the petitioners qualify for acknowledgment See, e.g. . Eastern Pequot 
Proposed Finding, 64. This inflation of the evidentiary weight given to actions by the 
State occurs under the Pequot proposed findings, even though there is no evidence of 
tribal representation or actual political influence or authority, and little or no evidence 
of community on the part of the petitioners, over long periods of time. This inflation 
also would occur despite the fact that the State's role with respect to the Pequot 
groups was nothing more than a supervisory or welfare function for most, if not all, of 
the relevant period of time. Moreover, the State never treated either petitioner as 
sovereign. This is an issue that has obvious potential bearing on the Golden Hill 
petition, where the State of Connecticut took similar action with respect to that 
petitioning group. 

2) The Pequot proposed findings seek to deemphasize, if not eliminate, the 
need for maintenance of tribal relations between the petitioners' ancestors and the 
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historical tribe. Such a principle, if validated, would allow these petitioners to 
reconstitute their membership to avoid troublesome descent issues without the 
necessity of proving historical tribal relations. As demonstrated in the Towns’ 
evidence (which B1A has for the most part not considered), there is little indication 
that the petitioners' ancestors engaged in actual social, cultural, or political 
interactions with the historical tribe. Your proposed findings appear to hold that 
whether such actual relations occurred is not an important factor. See, e.g. , Paucatuck 
Eastern Pequot Proposed Finding, 137 (referring to potential for membership 
expansion because neither petitioner is required to show maintenance of "tribal 
relations"). This approach departs from past acknowledgment precedent, and it has 
potential application in the Golden Hill matter. See , e.g. , Golden Hill 
Reconsideration on Final Determination, App II, n. I. 

3) The proposed findings, if adopted as final, would allow for proof of 
descent from an historical tribe merely because the petitioners' ancestors were at some 
point in time listed by State overseers as members of that tribe, even though their 
genealogical descent from the Pequots cannot be proven. In previous 
acknowledgment decisions, and in the regulations themselves, BIA has required 
petitioners to prove actual descent from the historical tribe, and not the mere 
association of their ancestors with that tribe at some point in time. The same issue is 
central to the Golden Hill matter. 

4) The Golden Hill decision addresses the important issue of whether a 
tribe can descend from just one petitioner family and satisfy criterion (e). That, too, is 
an issue in the Pequot petitions, as most of the members of the Eastern Pequots may 
derive exclusively from the Brushei famil y and most of the members of the Paucatuck 
Eastern petition may derive exclusively from the Gardner family, neither of whom 
had continuous tribal relations with the historical tribe. Even if more than one 
ancestral family is involved, at best these petitioners rely upon no more than two or 
three families, which presents essentially the same issue as in Golden Hill regarding 
what level of proof is necessary to show that a tribe has survived over time. This 
issue is common and central to all three matters. 

5) The proposed findings would give weight to the identification of Calvin 
Williams as a Pequot in his obituary. See , e.g. , Eastern Pequot Proposed Finding, 7 3 
n.96. Previously, obituaries have not been given weight for the purpose of 
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determining tribal descent. The probative value assigned to obituaries is an important 
issue in Golden Hill with respect to William Sherman. See Golden Hill Paugussett 
Reconsideration of Final Determination (May 24, 1999). 

These are all important issues that are shared by the Eastern Pequot, Paucatuck 
Eastern Pequot, and Golden Hill Paugussett matters. We raise them here not to 
present them for a review on the merits (which we will address in our response to the 
proposed findings) nor to concede the Department’s authority to acknowledge the 
existence of Indian tribes under federal taw (which we do not admit) but to illustrate 
the clear relationship between the Pequot and Golden Hill petitions. A further 
indication of the manner in which the Pequot findings serve as precedent for Golden 
Hill is provided by recent statements of Quiet Hawk of the Paugussett petitioner, who 
is attributed as stating that the issue of the relationship between his petitioner group 
and the Schaghticoke petitioner is "much like what happened with the Eastern 
Pequots and Pawtucket [sic] Eastern Pequots." See Attachment 3. 

We believe the circumstances presented here warrant your recusal from both 
Pequot matters. The standard for recusal is whether “the circumstances would cause a 
reasonable person with knowledge of the relevant facts to question [one’s] 
impartiality.''- 5 C.F.R. § 2635.502. Thus, die appearance of compromised 
impartiality alone warrants recusal because that appearance undermines public faith in 
the fairness of the outcome. The standards of conduct of the Department of the 
Interior compel a similar result. See 43 C.F.R. § 20.501. We also adopt the 
arguments related to due process and fundamental fairness that were raised in the 
State of Connecticut's request that you recuse yourself from the Golden Hill matter. 
See Attachment 4. 

Here, the fact that your dete rmin ations in the Pequot matters could directly 
impact a matter from which you have already recused yourself would cause a 
reasonable person to question the impartiality of the result The issues described 
above are so closely linked among these petitions that there can be no question that 
the appearance of a lack of impartiality has been created. This is Hue individually for 
each identified issue. Taken together, the fact that so many major and precedent- 
setting issues are common to all three petitions creates a clear appearance of a 
conflict, if not an actual conflict. We can unequivocally state from our position as 
interested parties that the impartiality of the Eastern Pequot and Paucatuck Eastern 
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Pequot proposed findings is very much at doubt in our minds, and in the minds of the 
residents of our Towns, due to these common issues with the Golden Hill matter. 
Hence, recusal appears to be called for. 

We therefore respectfully request that you recuse yourself from further 
involvement in the Pequot matters. We also question whether your extensive 
involvement to date has compromised the proposed findings. We therefore 
respectfully request that you ask the Departments ethics officials to assess whether 
the proposed findings have been impermissibly tainted by your involvement in them. 
Should that be the case, the necessary remedy would appear to be withdrawal of the 
proposed findings for reconsideration by an impartial decisionmaker. 

We raise this issue with you reluctantly, being aware of the fact that these are 
important issues that fall under your responsibility. It is necessary to do so, however, 
in light of the great significance these matters present to our communities and the 
corresponding importance of eliminating any suggestion of a lack of objectivity in the 
decision process. Our concerns in this regard are only heightened by recent 
revelations about the possible lack of legitimacy of the Mashantucket Pequot Tribe 
and the questionable methods that may have been employed to achieve its recognition 
from Congress, as described in the recently released book Without Reservation: The 
Making of America's Most Powerful Indian Tribe and Foxwoods, The World's 
Largest Casino. 

The integrity and validity of the tribal acknowledgment process is dearly a 
matter of great concern to our communities. We ask you to help avoid further 
questions over the fairness and objectivity of die manner in which acknowledgment 
decisions are made by recusing yourself from these matters. We appreciate your 
consideration of this request 


Sincerely, 
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United States Department of the Interior 

OFHCE OF THE SOLICITOR 
Washington. D.C 20240 

JAN i 3 ISS9 


Honorable Richard Blumenchai 

Attorney General 

Sate of Connecticut 

55 Elm Street 

P.O. Box 120 

Hartford, CT 06141-0120 

Re: Golden Hill Paugu sett Petition 

Dear Mr. Blumenthal: 

Thi3 letter responds to your letter dated January 4, 1999 to Kevin Gover, Assistant Secretary— 
Indian Affairs of the Department of the Interior. As your letter points out, by memorandum dated 
December 22, 1998, the Secretary of the Interior requested Assistant Secretary Gover to address 
Sve specific issues in connection with a request for reconsideration of the final determination 
against Federal acknowledgment of the Golden ECU Paugnsaett Your January 4, 1999 letter 
requests Assistant-Secretary Gover to recuse himself from any involvement in the reconsideration 
process involving the Golden ICE Paugussett. 

We wish to confirm that Assistant Secretary Gover is, in fact, recused ban involvement in the 
adcnowtedgmeni petition submitted by the Golden Bill Paugussett This recusal applies to the 
reconsideration process set out by the Secretary in bis December 22. 1998 memo randum The 
memorandum was addressed to Assistant Se cretar y Gover because the applicable regulations give 
the Secretary “discretion to request that the Assistant Secretary reconsider the final determination 
on [the] grounds identified by the Board.” 25 CJ--R. §83. 1 1 (f)(2)- As a result of his recusal, 
however. Assistant Secretary Gover will not be involved m the review. The State of Connecticut 
and the other interested parties will be advised shortly of the decision maker in the reconsideration 
process. 

In addition to addressing the issue raised in your January 4, 1994 letter; we wish to point out that 
the regulations provide, in relevant part, that the reconsidered determination is to be issued 120" 
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days ffom the data oftfae Secretary’s request for reconsideration. 25 C-Fit. §83.U (gj(l). Thu: 
the reeoBSdered detercninaiioa is due 120 days after December 22, IS9S, or April 23, 1999. 

We appreciate your interest in this matter, and we trust that this tetter will clarify the sttuatiocL 
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United States Department of the Interior 

OFFICE OFTKE SOLICITOR 
^istenpco. D.C 20240 


:x UFLT «-LTO. res 


Memcracdum To File ^ 
From: Solicitor 



4FR 1 icce 


Subject: Deeisioamakmg in Golden Kilt Fiuyussect (Golden Hill) and Yuchi 

AckaowladgrAem Cases 


Background. 


VJ 



1. Yuchi 


The Yuchi group of Indians Sled a peririaa with the Department to became a federally- 
acknowledged tribe. The pedrion has, in the regular course of events, reached the OSes of the 
.Assistant Secretary-Indian ASairs, where ir awaits a final determination under 2 J C.F.H. pan 33. 
The question presented by the Yuchi pedrion is whether 'he group is autonomous of die Creek 
Marion, of which Michaei Anderson, the Deputy Assistant Secretary, is a member. He is, 
therefore, recused from pairiciparion in any decision that may diiectiy and specifically impact the 
Creek Narian. As described below, an issue raised during the internal review of the draft final 
determinarion in Yuchi is also raised in the raoansiderarioa of the Golden Hill matter. 

2. Golden Hill 

The Golden Hill is a group in Connecticut, s imilar ly seeking federal acknowledgment. In 1396 
then Assistant Secretary Deer issued a final determinarion that Golden H2I is not an Indian tribe 
•within the meaning of the rcgulariotu. The group a p p e a led to the Interior Board of Indian 
Appeals (IBIA), which in June and September 1998 upheld the decision, but referred five issues 
to the Secretary for possible father discre ti o na ry consideration. Following the IBIA decision, 
the Secretary requested the Office of the Assistant Secretary to address these five issues and issue 
a. reconsidered decision. 

One of tile five issues, and the one in common with the Yuchi draft final dete rmin ation, concerns 
when an evaluation under ail die acknowledgment criteria will occur, following a proposed 
expedited negative finding an one of several criteria, pursuant to 25 CSJL §33 . 10. This issue ' 3 
characterized by the petition as a “harden of proof' issue. The Golden HHJt petitioner raises 
another “burden of proof" issue aot raised by Yuchi; that is, whether the process leading to the 
“expedited negative" proposed finding was properly triggered. 

Assistant Secretary Cover and his former law firm represented Golden Hill before his 
appointment as Assistant Secretary. During his co nfirm a ti on process, he agreed to recuse 
himself from, ail particular marten involving specific parties that he worked on personally and ^ 
substantially for his former law firm- He has recused himself from deciding this case, W nea •*-' 
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RICHARD BIXJMSfTTBAi 

ATTORNEY S W2SAL 



022cc of die Attorney General 

State of Connecticut 


S5 Sim Street 
P.C. 3crx 12a 

Siftibr 4. CT 061 41-0 12C 


ftfr m~ma 

?ar rwo) iOS~$332 


January 4, 1999 


The Horn Kevin Gover 
Assistant Secretary— Indian Afihirs 
United States Department of the Interior 
1849 *C" Street K, W. 

Washington, D. C. 20240 

RE: Golden HH1 Pangussett PetxtioQ 

Dear Assistant Secretary Gover 

As you knew, the Secretary of the Tnterinr ^ wrtfttnit in. any way co mmenting on the merits, 
requested on December 22, 1998, that you address five specific issues in wnnectioawith a. 
request for reconsideration of tho Final De terminati on issued by your department against Federal 
adennwiedgmeat of the Golden Hill Paugussett petitioner. 

We assume that yon will recuse yourself from, any involvement in this petition, as a result 
of your prior representation of this petitioner (please sec Memorandum of Associate 

Solicitor, Division. of Indian Affairs to Assistant Secretary— 'Indian Affairs of September 13, 

1996), and we would support such an action. In. the event <-h*t you have not decided to recuse 
yourself we formally request that you do so, 

As stated in our prior correspondence of December 15, 1998 concerning the Eastern 
Pequot and Paucatudc Eastern Pequot petitions,' the State haarignificant interests atstake in 
petitions of tfrit nature, which forJud* potential claims against its citizens and the State itself! 

the Io3S of primary jurisdiction aver the areas affected, the impairment of the State's police power 
to protect the public interest, and the possible exposure to intensive g ambling operations under 
IGRA As the Department has also noted. Federal tribal recognition “has considerable social, 
political, and economic implications far the petitioning group, its neighbors, and Federal, state, 
apH local governments. * u For all these reasons, the Governor and Attorney General, who are 
inter sated parties under 21 C. F. K. § 83.1, are entitled to due process of law and the State of 
Conncctiart has & right to fundamental fairness as a governmental agency, as we are sure that you 

v Letter from Anting Assistant Secretary of the Interior William B. Betteriberg to the 

President of the United States Senate, January 17, 1992. Please see also our 
Memorandum to the Assistant Secretary— Indian ASairs, December 15, 1998, regar ding 
the Eastern Pequot and Paueatuck Eastern Pequot petitions, pp. 1-4, for a more specific 
reference to the State’s interests involved in a tribal acknowledgment oetitbe. 



150 


Hon. Kevin Govern 
January 4-, 1999 
PigeZ 

recognize. Sec, e, g., Slate of Arizona v. State af California, 460 U. S. 605, 633 a, 23 (1933) and 
ocher authorities cited in our Memorandum of December IS, 1993, supra, p. 1. 

As we are also sure that you appreciate, there is a "powerful and independent 
constitutional interest in fair adjudicative procedure, * which applies to administrative 
proceedings. ‘‘Marshall v. Jerrico, Inc., 446 V. S. 233, 243 & a 2 (1980). Accord, Withrow v. 
Larkin, 42 1 U. S. 35, 46 (1974); see also Greene v. Babbitt, 64 F. 3d 1266, 127S (9th Cir. 1995) 
(due process applies to tribal acknowledgment determinations). Accordingly, due process 
requires impartiality and neutrality in administrative adjudlcatioos. Marshall, 446 U. 5. at 242; 
Withrow, 421 V. S. at 47; see also Schweidar v. McClure, 456 U. S. IBS, 195 (I9S2); Ventura v. 
Shalald , 55 F. 3d 900, 902 (3d Gr. 1995) (impartial decisionmaker requirement applied more 
strictly in administrative proce eding s than in judicial ones), 

"'[MJost of the law concerning disqualification because of interest applies with equal force 
to. ..administrative adjudicators." Gibson v. BerryhiU, 411 U. S. 564, 579 (1973). Recusal is 
therefore appropriate under the circumstances of this ease. Please see Code of Judicial Conduct, 
Canons 1, 2, and 3 (e) (1) (A) and (B). It is essential to 'preservef ] both the appearance and 
reiEty of fairness, 'generating the feeling so important to a popular government, that justice has 
been danc. m Marshall, 446 U. S. at 242. Accord, Greene v. Babbitt, 943 F. Supp. 1278, 12SS 
(W. D. 1996), Th matters of ethics, appearance and reality often converge as one." Liteby v. 
United Slates, 5 1 0 U. S, 540, 565 (1994) (conoining opinion of Justices Kennedy, Blackmon, 
Stevens and Soutcr). It is the appearance of fairness, and not proof of a c mal partiality, which is 
the issue, as we are sure that you understand See, a g., Hammond v. Baldwin, 3 66 F. 2d 172, 

176 (Sth Or. 1989). 

The principles of fiilrneav the appearance of impartiality and related requirements are also 
emphasized by relevant statutes. Presidential Executive Orders, and reguiaiicns on ethical 
standards. See Act of July 3, 1980, 94 Stat S5S, Arts. land V(ccdified al5 U, S. C. S. § 7301 
note); Executive Orders No. 12674 of April 12, 1989, 54 Fed. Rag. I51S9 and Mo. 1273 1 of 
October 17, 1990, 55 Fed. Reg; 42547, § 101 (a), CEO, and (n), at 5 U. S. C. S. § 730 1 note; 5 C. 

F. R. §§ 2535.101, including (b) (8) and (14); § 2635.501 (a); 2635.502 (a) (2); (f>). Example 4; 
(d). Example 2; 57 Fed. Reg. 35006, 35025-25 (1992); 43 C. F. R- § 20.501. 

In 4ght of thi, fcedy of law, we respectfully suggest that your rectsai is both appropriate 
and necessary because of your prior representation of the petitioner, as we trust you have already 

v There is no question, that an acknowledgment proceeding involves administrative 

adjudication for this purpose, even though formal hea ri ngs are not antomaticaLy mandated 
by statute.' See 5 U. S. C. § 55L (7) and (6), definitions of ’adjudication' and’ortfer," 
Greene v. Babbitt, <54 F. 3d 1266 at 1275;.«« also Greene v. Babbitt, 943 F. Supp. 1278, 
1235 (W. D. Wash. 19061 
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concluded We make this request with fall and complete respect far you, your prominent office, 
and your agency. 

Thank you very much for your courtesy and land consideration. 


Very truly yours, 



RICHARD BLUMENTHAL 
Attorney General 


Copies to: R. Lea Fleming, Acting Chief, Branch of Acknowledgment and Research (Six and 
mail) 

John D. Leahy, Solicitor (fee and mail) 

Attorney Sandra J. Ashton, Office of the Solicitor, Division, of Indian Afflirs (fax and 
mail) 

Myles E. Flint, Esq., counsel for petitioner (fox and mail) 

David G. Latch, Esq., counsellor requester 

Kenneth E. Lena; Esq., counsel for Connecticut Home Owners-Heid Hostage, an 
association of numerous private property owners in the Orange and Shelton, CT 
areas, an interested party 

John H. Barton, Esq., counsel for City of Bridgeport, CT, interested psrty 

Janies A. Trowbridge, Esq., counsel for Daniel Nyzro, et sL, private property owners 
in the Town of Trumbull, CT, interested parties 

Christopher I. Devine, Esq., counsel for Town of Trumbull, CT, interested party 

David F. B. Smith, Esq, counsel for Connecticut Attorneys Title Insurance Co, 
interested party 

(Original hy fax and overnight mail; other copies by first-class mail and, where 
indicated, also by fee). 
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pc: The Honorable Kevin Gover, Assistant Secretary - Indian .Affairs (fax and mail) 

The Honorable Michael Anderson, Deputy Assistant Secretary - Indian .Affairs (fax and 
mail) 

R. Lee Fleming, Acting Chief, Branch of Acknowledgment and Research (fax and mail) 
Ms. Loretta Tuell, Special Assistant to the Assistant Secretary - Indian Affaire (fax and 
mail) 

John D. Leshy, Solicitor, U.S. Department of the Interior (fax and mad) 

Attorney Scots Keep, Office of the Solicitor, Division of Indian Affaire (fax and mail) 
Attorney Sandra J. Ashton, Office of the Solicitor, Division of Indian Affairs (fix and 
mail) 

Myles E. Flint, Esq., counsel for petitioner (GHP) (fix and mail) 

David G. Leiteh, Esq., counsel for requester (GHP) (fix and mail) 

Kenneth E. Lenz, Esq., counsel for Connecticut Home Owners Held Hostage, interested 
party 

John H. Barton, Esq., counsel for City of Bridgeport, CT, interested party 

James A. Trowbridge, Esq., counsel for Darnel Nyrio, et al„ private property owners in. 

the Town of Trumbull, CT, interested parties 

Christopher ]. Devine, Esq., counsel for Town of Trumbull, CT, interested party 
David F3. Smith, Bsq I co uns el for Connecticut attorneys Title Insurance Co., interested 
party 

Yuchi Tribal Organization, Petitioner #121 c/o Melvin George 
Interested parties in Yuchi Tribal Organization petition: Governor Frank Keating, 
Attorney General WA Drew Edmondson, Muscogee Creek 
Nation, c/o David A. Mullon, Jr, 

E.U.CJLE.E. 

(Original by fix and overnight mail; other copies by first-class mail and, 'where indicated, 
also by fix) 
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State of Connecticut 


RICHARD BLUMENTHAL 
ATTORNEY GENERAL 


Hartford 
June 7, 2000 



The Honorable Bruce Babbitt 
Secretary 

United States Department of Interior 
1849 C Street, N.W. 

Room 6151 

Washington, D.C. 20240 
Dear Mr. Secretary: 

In iight of dramatic recent events, including significant explicit changes in your Indian 
Affairs policies, I request that you impose an immediate moratorium on the issuance of tribal 
recognition decisions. A moratorium is vitally necessary, and supported by comments of your 
own Department’s officials, until a new process is created to safeguard essential rights and restore 
public confidence. 

Chief among recent developments is the reported testimony of the Assistant Secretary of 
Indian Affairs Kevin Gover to the Senate Indian .Affairs Committee admitting that the Bureau of 
Indian Affairs (BIA) cannot properly administer the existing acknowledgment process. “I am 
troubled by the money backing certain petitions and I do think it is time that Congress should 
consider an alternative to the process,” Assistant Secretary Gover said See Connecticut Post, 
June 4, 2000. “I know it’s unusual for an agency to give up responsibility like this,” he said in an 
interview with the Washington Post, June 2, 2000. “But this one has outgrown us. It needs more 
experts and resources than we have available.” In another discussion. Assistant Secretary Gover 
acknowledged that federal recognition may be granted to tribes failing to meet all of the 
government’s criteria. "The price of speed is that you're more likely to make a mistake. We’re 
more likely to recognize someone that might not deserve it. But I would rather recognize 
someone who should not be recognized than fail someone who should.” See New London Day, 
May 20, 2000. 

These admissions are historic — for their candor as well as their profound importance. But 
they constitute only one of the significant developments exposing serious problems in the tribal 
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recognition process, calling into question the integrity of the current procedure and requiring a 
moratorium. 

A moratorium is necessary as long as the present process is under review and revision, as 
clearly it now is by Congress, as well as your Department. Indeed, to develop a process that is 
fair to both petitioning groups and state and local governments and citizens, I call for a national 
commission, comprised of members of all affected groups, to devise a blueprint for reform — a 
new approach that functions efficiently and fairly, devoid of bias and political influence. 

As you know, tribal recognition impacts profoundly on Indian tribes and on states, local 
communities, and private citizens. The federal acknowledgment of an Indian tribe creates a 
govemment-to-govemment relationship between a tribe and the United States. It has the 
immediate effect of elevating the status of the tribe to a quasi-sovereign nation situated within a 
sovereign state. As a result, federally recognized Indian tribes enjoy an unique array of privileges 
and immunities from many state and local laws. 

Federal recognition is also often accompanied by land claims brought against innocent 
property owners, creating understandable anxiety in the affected communities. Trust land is 
generally not subject to the state’s civil and criminal laws, state and local taxation, or land use and 
zoning requirements. Federally recognized Indian tribes occupying Indian lands may conduct 
gaming there in accordance with the Indian Gaming Regulatory Act. In Connecticut, two 
federally recognized Indian tribes operate two of the largest and most profitable gaming 
enterprises in the nation within 1 5 miles of each other. While these tribal casino operations have 
brought some benefits to this state, they have also presented rural communities with ail the highly 
challenging problems of busy commercial areas with all of the attendant traffic, congestion, and 
development They have created law enforcement, labor rights, and environmental challenges for 
the state. 

The huge financial stakes mean that recognition decisions now often pit tribes against not 
only states and local governments, but also against competing tribes seeking recognition. For 
example, two Connecticut groups with pending acknowledgment petitions, the Schaghticoke and 
the Golden Hill Paugusett tribes, are currently engaged in a public dispute, each accusing the 
other of theft of ancestral heritage. Two other Connecticut groups that have recently received 
proposed favorable findings, the Eastern Pequots and the Paucatuck Easterns, are contesting each 
other’s claims to a common reservation and ancestry. 
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The enormity of the interests at stake make public confidence in the integrity and efficacy 
of recognition decisions all the more essential. Unfortunately, public respect and trust in the 
current process has completely evaporated. 

The deficiencies and inequities of the present recognition process, now widely known, 
include the repeated failure to provide documents to interested parties, the arbitrary retroactive 
application of new internal procedures to pending petitions, and the relaxation of the mandatory 
criteria in contravention of the regulations and previous acknowledgment decisions. Whatever the 
merits of the BLA process when first adopted, it is completely and unacceptably inadequate now. 
Its flaws reflect such substantial questions of fairness, competence, and integrity that the present 
system simply cannot continue. My own experience with the current process supports such 
widespread complaints. 

Most immediately and rightly troubling is the inability of the BIA — candidly admitted by 
Assistant Secretary Gover — to resolve adequately the approximately 200 acknowledgment 
petitions currently pending, as Assistant Secretary Gover discussed in his testimony. In fairness to 
all, a better method must be devised, Because the ramifications of tribal recognition are so great 
and affect so many groups and individuals in such profound ways, the goal of the recognition 
process must be to recognize those tribes, and only those tribes, that can prove their historic tribal 
existence as required by well-established and accepted criteria, supported by sound persuasive 
evidence, substantiated and submitted in accordance with a fair, effective procedure and assessed 
by neutral, objective decision makers, and to do so in a deliberate manner. To achieve this goal, 
and to regain public trust, the recognition process must be fair, impartial, and timely - and 
consider the impact of these decisions on all who will be affected, including tribes, states, local 
governments and communities, and individual citizens 

In his testimony, Assistant Secretary Gover said that you agreed that the present system 
must be fundamentally reformed. I agree. I urge you to order an immediate moratorium on 
acknowledgment decisions until the system can be drastically revamped and reformed ' Please 
join me in seeking the establishment of a rational commission, composed of representatives of all 
interested and affected individuals and groups, including Indian tribes, states, local communities, 


1 The Regulations grant the Secretary the power to issue a moratorium on future recognition 
decisions. Section 1 2 of title 25 of the Regulations provides: “The regulations in chapter I of 
title 25 of the Code of Federal Regulations are of general application. Notwithstanding any 
limitations contained in the regulations of this chapter, the Secretary retains the power to 
waive or make exceptions to his regulations as found in chapter I of title 25 CFR in all cases 
where permitted by law and the Secretary finds that such waiver or exception is in the best 
interest of the Indians. 
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and the federal government, to study the present acknowledgment process and make 
recommendations for meaningful change. 

I would be happy to discuss this with you further. 


Sincerely, 

RICHARD BLUMENTHAL 


c: Connecticut Congressional Delegation 

The Honorable Ben Nighthorse Campbell 
The Honorable Daniel Inouye 
The Honorable Don Young 
The Honorable George Miller 
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Paucatucks 


team up 
with Trump 


Deal could 
lead to area’s 
third casino 


By Marrecca Delicato Bore 
The Sun 

North .Stonington- The 
PaUGatuck Eastern. Pequote 
have entered into a development 
agreement with 'rp at estate 
mogul and gaming developer 
Donald Trump. The deal could 
lead to construction, ofa third 
area casino. 

It ifl a surprising partnership 
since Trtimp made headlines 
Sevetutyetjrs agp When- be made.. 
Controversial remarks about 
Indian gaming arid in particular- 
the Mashantttcfcet Pequots - 
owners of the highly successful 
Foxwoods Casino, •, 

- During a congressional hear- 
ing on gaming in the early ‘90s v 
Tramp said the- Mashantuckets' 
didn't look like Indians* to hiim 
He complained the tribe did not 


have to pay the same taxes as he 
did on his casino operations. He 
also questioned the 
Mashantucket claim that the 
tribe represents a sovereign 
- nation. 

"We are taking a hard look at 
casinos,” Paucatuck Eastern 
Pequot Chief James A. Cunha 
Jr, said Tuesday. “We have been 
approached by many developers 
since Foxwooda opened about 
Casino development. So, we took 
a serious look at them. But, it’s 
only one among many opportu- 
nities we have discussed.” 

Trump owns Trump Hotels & 
Resorth Inc., which consists of 
four casino/hotela. Three of the . 
resort properties are in Atlantic 
City. Thd fourth is in Gary, 
Indiana. Trump, who looked into 
developing a casino in 
Bridgeport, has been quoted as 
. aayinfthw would Wca to take on 
the successful casinos owned by 
t^e Mashan tucket and Mohegan 
lifSjtBk'jt'i ■ 

' When asked whether Trump 
would act as a financier, consul- 
tant' oir manager on the 
Paucatucks' development ven- 
tures; Cunha replied, “all of the 
above.” ' 

Trump, page a 


★Trump 

(Oiminuesifrooi page S) 

Cunha said the “other" devel- 
opment opportunities run a 
“huge gamut” hut could include 
manufacturing and/or real 
estate development He said the 
tribe, which has petitioned for 
federal recognition, will not 
embark on any type of develop- 
ment with Trump until after the 
Bureau of Indian Affairs makes 
a decision on its acknowledge- 
ment application. 

A preliminary derision on the 
tribe's federal recognition appli- 
cation was slated to be made 
last December, but was twice 
extended. Cunha acknowledges 
that, as far as he's been told, a 
decision could be made anytime 
between “tomorrow and eight 
months from now.” 

The tribe is currently recog- 
nized as an Indian community 
by the state of Connecticut 

The Trump organization, 
according to a press 'release, was 
one of many U S: and interna- 
tional developers who have * 
approached the tribe with devel- 
oprnent deals. The decision to 
work with Trump comes after an 
“extended period" of meetings, 
Cunha said. 

“Obviously, we wanted a 
bright future for the tribe, but 
we also wanted a developer with 
strong experience,” Cunha said. 
“Mr. Trump is an extraordinary 
individual. He is the premier 
real estate developer in the 
country. Most importantly, the 
tribe wanted a U.S. investor.” 

Although Cunha said the 
Paucatucks would like to limit 
their development to their 
"home base" of southeastern. 
Connecticut, he said nothing is 
written in stone. 

Whatever the future brings, 
Cunha 3 aid the Paucatucks 
would work closely with the 
elected officials of Ledyard, 
North Stonington and Preston 
when considering development. 


“Our future ana the towns' 
future are interwoven,” he said. 
“When we prosper, the towns- 
people will benefit too, and we 
all are committed to southeast- 
ern Connecticut" 

The towns have been 
researching the histories of the 
Paucatuck Eastern Pequots and 
Eastern Pequot 3 , Both tribes 
occupy a 260-acre Lantern Hill 
reservation and have filed sepa- 
rate applications for federal 
recognition. Both have also 
sharply criticized the towns’ 
research asr biased. Eventually, 
the towns heps to take a position 
on whether to support, oppose or 
remain neutral an the tribes’ 
bids. 

First Selectman Nicholas H. 
Mullane H said Tuesday that 
the Paucatucks deal with Trump 
did not surprise him. 

“With this subject, nothing 
surprises me anymore," M ull a n e 
said. *1 would assume that 
because Tramp is involved in 
gaming and has. said that he 
wants to compete with the 
Mashantuckets and the 
Mqhegans . . that this would 
involve casino development, but 
thb isn’t anything unexpected." 

Mullane also referenced a 
proclamation, made years ago, 
in which the tribe said it was 
committed to gaming ventures. 
The proclamation was anony- 
mously mailed to the press last 
spring. 

But, Cunha insists that no 
matter what type of develop- 
ment the Paucatucks pursue, 
they will be sensitive to their 
neighbors needs. 

However, the majority of the 
town’s 4,000 resident} and town 
officials have said they stead- 
fastly oppose the construction of 
a third casino in southeastern 
Connecticut because of the 
impact Foxwoods Hewnt Casino 
has had on their rural communi- 
ty. 
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rflhe General Accounting Office (GAO) recently 

1 published a report that round sett-money con- 

X tritmtiens by gambling interests to both na- 
tional political parties have increased by about 840 
percent since 1992. The GAO report, which was re- 
quested by Sep. Frank Wolf (S-Va_) and conducted by. 
the Center for Responsive Politics (CRP), an indepen- 
dent research organization, also found that hard- 
money contributions from individuals with gam- 
bling ties to federal candidates increased by 80 per- 
cent during the same period. The total number of 
candidates for federal office who received hard-moc- 
ey gifte from gambling interests was 145 in 1992, 229 
in 1994 and 378 in 1996. Tha number declined slightly 
to 289 in 1998. 

The GAO says the figures are conservative be- 
cause state elections were not included and contribu- 
tions under $200 are not required to be reported to 

Turning 115. into one big casino 

Yes, the “gaming industry” (ga m i ng sounds better 
than gambling, just as sexually active sounds better 
than siut) responds that gambling is legal and so are 
its contributions. True enough. But something does 
not have tu be illegal to have a corrosive effect on so- 
ciety 

In the 1998 election. South Carolina governor 
David Beasley was defeated, largely because he op- 
posed video poker, and the gambling industry killed 
his reelection efforts by tying the lost revenue” to a 
decline In education opportunities for the children 
of his state. He is not alone as more politicians feel 
the pressure to turn the United States into one huge 
casino and pol iticians into their wholly owned sub- 
sidiaries. 

According to CRP'3 analysis, total contributions 
from gambling interests to federal ca nd id a tes and 
flaflnnai party committees rose from $1.1 in m ica in 
1992, a presidential election yean to $S.7 million in 
1998, a midterm election yean During the same peri- 
od, says the GAO, overall election c a mp a i g n receipts 
in hard money to congressional candidates and in 
soft money to national party committees increased 
from $617 minion to $251 million. In a CRP analysis 
of 1998 election contributions by 92 industry and In- 
terest groups, the contributions ranged from $56,000 
to $59 miUioru and the gambling industry ranked as 
the 37th highest 


Cal Thomas 


la there any reason to believe, with so much at 
stake in the 2000 election, that gambling money 
won't be sought and given in even greater amounts? 

Wbl£ who authored tha bill that led to tha ovation 
of the National Gambling Impact Study Commis- 
sion, says that gambling La the nation's fastest-grow- j 
ing Industry Always searching for new Krarces of 
revenue, politicians have mostly looked the other 
way when it comes to gambling and ignored the cor- 
rosive influence gambling has on many people. 
Americans, he says, now wager $600 hfllion a yean In 
1992 it was $329 hilllon. to 1974 it was $17 billion. 

Gambling isn't harmless, as proponents claim. It 
can be addictive for many; causing pain and suffer- 
ing not only to the gambler hut to their femilies and 
communities. The gambling commission, whim Is- 
sued its report in Jane, found that gambling dispro- 
portionately affects the poor Gamblers with house- 
hold incomes under $10,0<MJ wagered nearly three 
HmM more than those with household incomes over 
$50,000. Since gambling, by definition, makes money 
from losers, many people drop money they can’t af- 
ford to Losa The working poor and many elded? peo- 
ple are customers of gambling interests, who con- 
tribute to politicians to a type of protection racket 
that helps i nsulate them from accoantabditj 

Neither party 8 immune 

Wblf has long advocated the banning of soft noan- 
ey from gambling interests to the Republican and 
Democratic national parties. Good luck. Forme: Re- I 
publican National Committee Chairman Frank 
Fahrenkopf heads gambling’s biggest lobby, the 
American Gaining Association. Apparently neither 
Republican nor Democrat incumbents care where 
tha money comes from as long as they get reelected. 

According to the gambling impact study ewi- 
yotmger people are starting to gamble, often begin- 
ning with lotteries and even playing games with ago 
restrictions. Like going to the movies, kids can get 
around rules. Sports betting also remains a prebisn, 
risking the integrity of college athletics. 

Wolf is right The place to start reform is with the 
political parties. It's going to be tough because ask- 
ing politicians to give up a source of money is like 
asking Dracula to forsake blood. 

Cal Thomas is a syndicated columnist 




Gambling’s growing political influence 
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CAMPAIGN FINANCE REFORM FOR EVERY INTEREST EXCEPT ONE 
ITEM #1 : Now that that sponsors have gathered enou^t signatures on their 
petition to force a vote in the House of Representatives on Campaign Finance 
Reform, we need to ask you to please contact your congressional 
representative again, urging them to please fix the "tribal loophole." 

Please write, fax, phone, or e-mail your Congressman or Congresswoman today! 

Tell them there is only one special interest group in America who are 
exempted from the proposed ban on special interest donations and limits on 
campaign contributions under "Campaign Finance Reform:" Indian Tribes. The 
House version (HR 380) is sponsored by Rep. Christopher Shays of Connecticut 
and Rep. Marty Meehan of Massachusetts. 

Under McCain-Feingold (S. 27) as it passed out of the Senate, "soft” money 
donations, which are currently unregulated and unlimited, would be harmed. 

So why aren't Indian tribes worried about this, especially gaming tribes who 
run tax-free casinos, whose soft money donations have exploded in recent 
years? 

Six of the top ten biggest soft money donors among special interest groups 
nationwide in the 1999-2000-election cycle were Indian tribes. 

Unless we get the House version amended, deep-pocketed tribal gaming 
interests won't subject to the severe limitations on contributions by 
"individuals” to political campaigns because of an inexplicable Clinton 
Administration legal interpretation by the Federal Election Commission. 

In Advisory Opinion No. 2000-05, issued May 1 5, 2000, the FEC ruled that 
although tribes are "persons" under Federal Election law, they are not 
"individuals" and are, therefore, not subject to the $25,000 limit on annual 
total of campaign contributions. 

So while all other special interest groups and the rest of us would be 
limited to giving 25 $1,000 "hard" money donations to 25 candidates during 
an election, a tribe could use tribal government funds to give unlimited 
"individual" donations of $1,000 each to an unlimited number of candidates. 
Essentially turning soft money into hard money. (Remember, too, that 
non-Indian governments cannot contribute to political campaigns). 

Every American citizen and federal elected official should be very concerned 
about giving Indian tribes such an enormous advantage over all other 
political donors. 

If tribes aren't limited in their contributions like every other special 
interest group in America, we won't have Campaign Finance Reform at all. 
Remember we can't even vote in their elections. Shays-Meehan backers should, 
in the name of fairness, fix the tribal loophole. If if s not fixed, please 


1 / 29/2002 
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Page 2 of 2 

urge President Bush to veto this legislation. 

Whether or not you personally support campaign finance reform, Indian tribes 
should be included in campaign spending limits. Please will you help us by 
contacting your congressional representative as well as House Speaker Dermis 
Hastert of Illinois?? 

Here's how to contact Speaker Hastert, urging him to delay a vote on HR 380 
until the tribal loophole is fixed: Honorable J. Dennis Hastert, in care of 
Mike Stokke, 2369 RHOB, Washington, DC 20515, Tele. (202) 225-2976, Fax # 

(202) 226-0337, E-mail: illhasterr@mail.house.gov 
< mailto:dhastert@mail.house. go v > Speaker Hastert has told the press he 
expects this bill to pass, so amending it now is our best option. It is 
important that you act as soon as possible! 

Write, phone, fax, or e-mail President George Bush, too, urging him to veto 
this legislation unless the tribal loophole is fixed. You can get a message 
through to President Bush in care of Terry Miller at the White House Office 
of Intergovernmental Affairs by E-mail: Keith R. Brancato@,who.eop.gov 
< mailto:Keith R. Brancato@who.eop.gov > You should also express your views to 
Kristine Simmons, Special Assistant to the President for Domestic Policy: 

Fax # (202) 456-5557 E-mail: Kristine Sirnmnns@opd.eop.gov 
< maiito:Kristine Simmons@opd.eop.gov > Faxed letters on your group, business, 
local government, or personal letterhead are especially helpful. 

The President has warned Congress that they cannot count on him to veto this 
legislation, so we have to get a strong message through to him about this 
very dangerous loophole. Thanks again for your prompt action on this urgent 
issue. No matter what state you live in, your communication to Congress, 

Speaker Hastert, and President Bush are very important!! 

The web site for House of Representatives is: www.house.gov 
< http.7/www.house,gov/ > If you don't know your Congressional 
Representative’s e-mail address, fax or telephone number, you can call the 
U.S. Capitol Switchboard at (202) 224-3121 to obtain this information. You 
can also get in touch with your Congressional Representative by dialing the 
toll-free number for the Congressional Switchboard: 1 -800-648-35 1 6 Leave a 
message 


1/29/2002 
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TazOn of 

9{grtfStomn£ton / Connecticut 


September 26, 2001 


Senator Christopher J. Dodd 
100 Great Meadow Road 
Wethersfield, Connecticut 06109 

Senator Joseph I. Lieberman 

1 State Street, Suite 1420 
Hartford, Connecticut 06103 

Representative Robert Simmons 

2 Courthouse Square 
Norwich, Connecticut 06360 

Dear Gentlemen: 

We are writing a follow up to our July 2, 2001, letter on campaign 
reform legislation with an example of the problem. 

Recently the Connecticut State Ethics Commission imposed a fine of 
$40,000 on the Mashantucket Pequot Tribe for violations of exceeding limit s 
on gifts of food and beverages. All we are asking is that towns have an equal 
playing field and that tribes are held to the same standards and reporting 
requirements as everyone else. These types of violation give us great 
concerns about the Tribe’s lobbying practices. 

We are also asking that you support draft legislation of actions 
recognizing new Tribal Government and taking new Land into Trust 

Status (attached) that we have heard is being submitted by Senator Dianne 

Feinstein of California. 



•- -A Ok. ^NvUJtjU-a S 

Nicholas H. Midlane, II c “' 5 3okn M. Turner 




William N. Peterson 

NORTH STONINGTON BOARD OF SELECTMEN 


40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535-2877/Fax 860-535-4554 
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Mashantuckets fined $40,000 
for costly convention dinners 


By SUSAN HAIGH menf of unin tentional violation of 

Day Staff Writer the state ethics code,” 3aid Arthur 

Heaick, a tribal spokesman. “Both 
The State Ethics Co mmi ssion events were receptions held for the 
fined the Mashantucket Pequot Connecticut delegates, their femilies 
Tribe $40,000 Friday after de terrain- and visiting Connecticut citizens, to . 
ing that a meal of quail, roast beef socialize with one another. Both | 
with grilled prawns, Cheddar corn events were reported in a time-y 
pudding and an airaond basket ailed fashion to the state Ethics Commis- 
with fresh berries cost more than $43 i 3 ion.” 

a piate. In the written stipulation and or- 

That luxurious dinner at a down- der released Friday, the tribe also 
town Philadelphia Hyatt was served empoaaized that both events were 
last- summer to Connecticut dele- widely attended and “focused prima- 
gates at the Republican National rily on the federal level. ” 

Convention. The tribe also hosted Tb® tribe is not the only group to 


the delegates to the Democratic Na- 
tional Convention in Los Angeles at 
an equally posh soiree at Le Merigot, 
an oceanside restaurant at the Santa 
Monica Beach HoteL 

In both cases, public officials, 
members of their staff or immediate 
families, and state employees also at- 
tended the events. And before each 
dinner, the tribe informed attendees 
that the meal and drinks coat $48 — 
$2 less than the $50 limit on gifts of 
food and drink allowed by law. Be- 
cause the tribe's lobbyists are regis- | 
tered with the Ethics Commission, it 
is not allowed to give any state em- ! 
ployee, public official or member of 
his or her staff or immediate family 
food and drink worth more than $50 
.or more in any calendar year 

But based on records from the 
Park Hyatt Hotel, the cost of the 
Philadelphia dinner was $116.16 per 
person. And at the 3unset reception 
in Santa Monica, which included the 
sounds of steel drums, a buffet, 
sushi bar, desert table, cappuccino 
bar and an open ban the tab came to 
$111.72 a Plata 

“Just because an event is out of 
state and takes place at a convention, 
the law still applies,” said Brenda M. 
Bergeron, the Ethics Commission 
principal attorney 

Friday’s civil penalty was the re- j 
suit of .a settlement reached between j 
the tribe and the commission. 

“The Mashantucket Tribal Nation : 
voluntarily entered into this agree- 


pay a fine stemming from last sum- 
mer's presidential conventions. ES- 
PN was fined $30,000 for not report- 
ing a posh dinner it hosted for the 
Connecticut delegation in Philadel- 
phia. Three other companies, includ- 
ing Northeast Utilities, were fined a 
total of $9,000 for improperly report- 
ing another event that attracted pub- 
lic officials. 

Fifteen public officials, staff mem- 
bers, family members and state em- 
ployees joined the delegates at the 
Philadelphia dinner The elegant 
event, held in an atrium ballroom at 
the hotel, was held to honor Republi- 
can Gov. John G. Rowland and the 
state GOP delegates. State Republi- 
cans asked the tribe to sponsor the . 

, event for the delegates — a request 
: the Mashantuckets gladly obliged. 
“What we like to do is create 
events where we can either honor 
people who support us or educate 
people who can support us," Tribal 
Councilor Michael Thomas said last 
summer Thomas was one of four 
Tribal Council members, incl uding 
Chairman Kenneth M. Reels, who 
traveled to Philadelphia for the two- 
hour event The tribe also attended 
other political events that week. In- 
cluding a get-together between GOP 
candidates from across the nation 
and potential Republican donors. 

Nine public officials, members of 
their families, staff and state em- 
ployees attended the event at the De- 
mocratic National Convention. In 


each case, the tribe used a per person 
cost that was based on an original es-. 
timated attendance and budget 
The tribe was then unable to sub- 
stantiate that the per person cost of_ 
the events totaled less than $50, Berg- 
eron said. 

s.haigh@theday.com 
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‘TazUn. of 

9{grtfi Stonmgton, Connecticut 


July 2, 2001 


Senator Christopher J. Dodd 
100 Great Meadow Road 
Wethersfield, Connecticut 06109 

Senator Joseph I. Lieherman 
1 State Street-Suite 1420 
Hartford, Connecticut 06103 

Representative Robert Simmons 
United States Representative-^ District 
511 Cannon House Office Building 
Washington, D. C. 20515 


Dear Gentlemen: 

We can not stress enough the importance of including the following 
specific language in any campaign reform legislation: 

Please include a statement that Indian Tribes and Individual Tribal 
members are 

a. held exactly to the same reporting requirements (regardless of the source 
of funds, i.e. Casinos, Lease Monies, etc.}. 

b. held to exactly the same reporting Campaign Contribution limitations. 
Thank you for your attention to this request. 


Nicholas H. Mulla n e, II 
First Selectman 


Respectfully, 




/^7 


(/ John M. Turner 
Selectman 



Yilliam N. Peterson 
Selectman 


40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535-2877/Fax 860-535-4554 
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BIA calls 
process 


‘balanced’ 



■ Federal agency says a conclusion and then set 

° J 1 out to find a way to get 

the process of tribal there,' U.S. Rep. Robert 
, . , Simmons, R-2nd, said. “I 

recognition IS tair and believe a General 
based on facts. Accounting Office investiga- 

By Katie Haughey 

The Sun Staff 

WASHINGTON 
Responding to allegations 
the federal Indian tribal 
recognition process is “bro- 
ken,” representatives from 
the federal Bureau of 
Indian Affairs say the does all it can to “insulate” 
process by which tribes are the Interior Assistant 
acknowledged relies on fac- Secretary - Indian Affairs 
tual information and is fair Neal A. McCaleb - from 
and balanced. subjective influences about 

Allegations the recent tribal petitions, 
recognition of the historical “Once a petition goes into 
Eastern Pequot tribe in active consideration, we 
North Stonington was don’t allow contact from 
improperly influenced tribal leaders or lobbyists,” 
prompted Connecticut law- said Aurene M. Martin, 
makers to call last week for deputy assistant secretary, 
a reform of the recognition The BIA also issues a bal- 
system. anced amount of negative 

Charges have surfaced a determinations along with 
highly paid lobbyist with positive decisions, which 
close ties to President Bush qualify tribes for casino 
and Gov. John G. Rowland gaming rights, health, 
may have influenced the social and educational bene- 
recogiiitionr*"* — * fits. 

“It seems in this instance Martin said the recent 
that the BIA first arrived at See BIA. Page 5 


tion Js definitely w arrant- 
^ecT” Simmons said he 
returned a $350 campaign 
donation from powerful 
Republican lobbyist Ronald 
Kaufman after learning the 
Eastern Pequots paid 
Kaufman $500,000 over 
i three years to lobby for 

However, the BIA says it 
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★ BIA 

from page 1 

reversal of the recognition of 
the Chinook tribe in 
Washington state is a case in 
point. The tribe was initially 
granted federal acknowl- 
edgement, but an appeal 
reversed the decision. 

“There’s no dispute these 
entities existed, but they 
didn’t meet the criteria, so 
we had to turn it down,” 
Martin said, adding that the 
bureau strictly adheres to its 
factual genealogical and his- 
torical requirements when 
making decisions. 

Nevertheless, both con- 
gressional and local officials 
say the precedent-setting 
acknowledgement of the 
Eastern Pequots and 
Paucatuck Eastern Pequota 
as one tribe, the historical 
Eastern Pequots, is an incor- 
rect and unfair decision 
which ■ will “likely” be 
appealed. 

The entire Connecticut 
congressional delegation met 
on Capitol Hill last week to 
discuss way3 to reform the 
appeal process. 

U.S. Sen. Christopher 
Dodd said Sen. Daniel 
Inouye, D-Hawaii, chairman 
of the Select Committee on 
Indian Affairs, agreed to 
hold hearings in September 
on the federal recognition 
reform bill he and fellow 
Democrat Lieberxnan are 
sponsoring. The bill would 
streamline the recognition 
process and permit more 
involvement from munici- 
palities. 

In addition, the duo will 
consider attaching an 
amendment to a 
Congressional spending bill 
which would slow down the 
recognition process, which 


they say is moving too quick- 
ly and could lead to a prema- 
ture recognition of the 
Golden Hill Paugussett and 
Schaghticoke tribes, who are 
due for preliminary rulings 
this winter. 

Martin said she can’t see 
how an already slow process 
can get any slower. 

“I don’t know how you 
could slow it down any- 
more,” Martin said. “Since 
I’ve been here, we’ve only 
issued one decision - thati# 
pretty darn slow.” 

However, Martin said the 
bureau invites the congres- 
sional delegation to work 
with it to see if the process 
indeed needs changing. 

The bureau currently has 
resources to process only 
three to four petitions per 
year, Martin said. The 
process, which requires proof 
of genealogy, sustained 
interaction with other gov- 
ernments and evidence of a 
governing body, can add up 
to thousands of documents. 

The main factor that led to 
the joint recognition of the 
Paucatuck Eastern and 
Eastern Pequot tribes as one 
is the recognition by the 
state and the fact both were 
located on the same reserva- 
tion. Martin said that, even 
though the group split in 
1973, there were still mem- 
bers of both factions that 
interacted with each other. 

While some officials main- 
tain the BIA relied to heavi- 
ly on state recognition when 
making the federal decision, 
Martin said she thinks they 
did not. 

“(The state recognition 
showed a continuos relation- 
ship between two political 
bodies,” Martin said, adding 
that is a main portion of the 


recognition criteria. 

The BIA has received the 
same number of recognition 
petitions before and after the 
passage of the Indian 
Gaming Act. 

While municipal officials 
say they are concerned about 
casino development, Martin 
said any new casino con- 
struction is years away. 

“Recognition doesn’t mean 
you’re going to have a casi- 
no,” Martin said, adding she 
expects the historical 
Eastern Pequot decision to 
be appealed, which could 
add years to a final acknowl- 
edgement. 

If the new tribe with- 
stands the appeal process, it 
could still take years, she 
said. Then land must be 
taken into trust and a gam- 
ing compact negated, which 
both can be appealed. 

“There’s at least five years 
before a casino (for the 
Easterns),” Martin said. “I 
understand local fears, but 
it’s not an immediate p[prob- 
lem.” 

Even though Connecticut’s 
municipal, state and federal 
officials allege the BIA 
process is unfair, Martin 
maintains the decisions are 
fact-based. 

“We have set up fair regu- 
lations for applicants, and 
they were revised in. 1994 to 
streamline them and make 
them fair,” Martin said. 

The decision will go before 
the internal BIA should it be 
appealed. If the acknowl- 
edgement is upheld, the 
appeal could be taken into 
court, which would examine 
only the factual data used in 
rendering the initial deci- 
sion. Any registered interest- 
ed party can challenge the 
decision. 
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‘Toum. of 

Ofortfi S tonbigton, Connecticut 


November 29, 1999 


The Honorable Kevin Gover 
Assistant Secretary 
Bureau of Indian Affairs 
1849 C Street, NW 
MS-4140-MIB 
Washington, D. G 20240 


Dear Mr. Gover 


On July 28, 1999, 1 wrote to you requesting the pending Tribal Recognition petitions. 
I have enclosed a copy of my previous letter outlining the details of that request. To date, 
no response has been received. 

I would also ask that you look into a FOIA request that the towns of Ledyard, North 
Stonington, and Preston have made along with the State of Connecticut requesting a copy of 
the petition of the Paucautuck Eastern Pequot Indian Group with associated documents 
which is now well over one year old. 

Your kind consideration in this matter would be greatly appreciated. If you require 
any further information or documentation please do not hesitate to contact my office. 


Respectfully, 

S\\ oou — ^ 

Nicholas H. Mullane, II 
First Selectman 


attachments 

NHM/rdr 


40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535-2877/Fax 860-535-4554 
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Chronology of BIA Failure to Respond to FOIA Requests 
for Tribal Recognition Petitions 

March 19, 1998 Perkins Ccie requests petition documents tabbed at review sessions held on 
February 18 and 25, and March 16, 1998. (Request satisfied July 16, 1998.) 

March 23, 1998 Town of North Stonington requests interested party status and requests 

copies "of all documents that are filed with, or issued by, BLA regarding the 
petitions from the date of this letter." 

April 9, 1998 State of Connecticut ("State") requests complete copies of both petition files. 

August 7, 1998 BIA responds to April 9 letter saying documents will be released in 

installments and not according to usual FOIA timelines due to backlog. 

August 24, 1998 State thanks BIA for first installment of documents and re ite r a t e s need for 

p/ frj i tK** 3 ! material. 

September 17, 1998 Towns request extension of review period in light of not receiving adequate 
materials fix' review. 

December 29, 1998 Towns transmit supporting documents to December 1 5 report; again request 
petition documents 

February 12, 1999 Towns repeat need for immediate release of documents, agree to waive rights 

to obtain own set of documents, confirming, to aid BIA, that release to the 
State will suffice. 

March 1 6, 1999 BIA responds partially to State's April 9 FOIA. 

May 7, 1 999 State again asks BIA for remainder of petition files. 

May 20, 1 999 Towns again ask for petition files. 

August 1 9, J 999 Towns again ask for petition files. 

August 20, 1999 State again asks BIA for remainder of petition files. 

January 6, 2000 Towns reiterate need for documents in light of motion to issue a proposed 

finding filed with IBIA by petitioning group Paucatuck Eastern Pequot 

January 1 1, 2000 State again asks BIA for remainder of petition files. 


T>IU is rio-r 


A — TVt tT 


Pd! t S 
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Tribe-Status Recommendation Ignored 


Official Approved 2 Groups Despite BIA Staff Advice 


gy LTM1UXY 

Coo rant Staff Writer 

When Aasiataat US. Interior Secretary Kevin 
Gover ia*oed preliminary approvals tbla spring for 
federal recognition of two eastern Connecticut Indi- 
an groups, ho took in unprecedented step. 

Ha redacted flagstjva reeginmandatlgna from staff 
of the Bureau of Indian Affairs who condudod the 


From Page One 


evidenc* submitted by the Eastern Pequota and the 
PauatMdc Eastern Pwpwa wai defleirat. according 
to sourefi* and document*. 

Qcvur'a action marked the Crtt time that recoin- 
mendatient from the BIAs Branch of Acknowledge- 
ment and Research vera not foDowwl since the 
recognition y t t maa was aafabllahad la 1378, accord-- 
tog tojiresent and farmer stag! 

NedraDAritog.a spokeswoman far the Bureau of 


Indian Aflatra. which i4 headed by Gcvsz tixpatad 
the notion Frida/ that BAR stiff tad zud« negative 
recommendations an the Psqurt petition*. Bat at (ha 
M&zev rtr»i» - jhs acknowtedsad the. staff ted 
found syfdsnc* lanfrfrg ter two try criteria, -which 
are rsqahwi for a tribe ta be rtcoeoJzad. 

Goved'aht.aaid. was net ovarii* hla fer coounant 
Tha pr n^mlngr v approrahi for the F j,ctT> r T ' |< and 
ths.Paucatncka drew itrong protests Crma official* 
in three towns that surround tbs North Straington 

Plidi* see tfcS, M 


U.S. Official Ignored BIA Advice 


’.hare as organfred political and so- stia trying to figure that out octr- 


Tribe-Status 

Recommendation 

Ignored 

Oudlwied from Page A1 
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Attorney General Richard RJu- 


don (tha BAR] developed that those 
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fry. Recognition, be said, requires 
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coming [at BIA] in explaining what 
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In ha Match memo on the East- 
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Introduction 


This investigation was initiated at the request of Secretary Gale Norton and 
Congressman Frank R. Wolf of Virginia who were concerned about a series of Boston 
Globe articles that covered allegations of misconduct by senior officials of the Bureau of 
Indian Affairs (BIA) during the final few months of the Clinton Administration. 
Specifically, the allegations involved irregularities in the tribal recognition process and 
concerns related to Indian gaming. The initial investigation was conducted between 
April 2001 and November 2001, in Washington, DC, Hammond, LA, and Albany, NY 
during which over fifty personal interviews were conducted. Several additional follow- 
up interviews took place during early January 2002. 

At the outset, in a meeting between the Office of Inspector General (OIG) and 
Congressman Wolfs staff, five issues were identified for investigation: 

1. Issue: Review the six tribal recognition decisions made by Clinton Administration 
BIA appointees that were contrary to the recommendations made by the career staff 
of the Branch of Acknowledgment and Research (BAR). 

> Finding in Brief: Using a consultant with questionable credentials to bolster 
their position, BIA officials Kevin Gover, Michael Anderson and Loretta Tuell 
were determined to recognize the six tribes that BAR had concluded did not meet 
the regulatory criteria. Gover issued four decisions contrary to BAR’S 
recommendation. Anderson attempted to issue two decisions, which were also 
contrary to BAR’S recommendation. In one instance, however, Anderson failed 
to sign the decision document prior to leaving office on January 19, 2001. With 
the knowledge of Deputy Commissioner M. Sharon Blackwell and other career 
Department of the Interior (the Department or DOI) employees, Anderson signed 
the decision document on January 22, 2001, subsequent to his leaving office, and 
therefore, without authority to do so. The Department of Justice declined 
prosecution against Anderson and Blackwell. 

2. Issue: Review the legal provisions that allow former BIA employees to represent 
Federally recognized tribes immediately upon departure from the government, and 
determine the nature of certain contacts by former DOI/BIA employees with current 
DOI/BIA employees. 

> Finding in Brief: Generally, former officers and employees of the United States 
employed by Indian tribes may represent the tribes in any matter pending before 
any government entity, as authorized by 25 U.S.C. § 450i (j). However, Hilda 
Manuel, former Deputy Commissioner for BIA, contacted employees within the 
Department on a matter that would not fall under 25 U.S.C. § 450i (j). In that 
instance, the Department of Justice declined prosecution against Manuel. 

3. Issue: Determine the effect of former Acting Assistant Secretary for Indian Affairs 
Michael Anderson’s January 19, 2001 ruling approving an ordinance for “electronic 
pull-tab machine” gaming for the Seminole and Miccosukee Tribes. 
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> Finding in Brief: As Acting Assistant Secretary, Anderson affirmed the decision 
of the National Indian Gaming Commission (NIGC) that the proposed “electronic 
pull-tab machine” gaming activities of the Seminole tribes were Class II and gave 
his approval to engage in these activities. Nonetheless, Anderson’s decision was 
rescinded to allow the present Solicitor and Assistant Secretary the opportunity to 
re-evaluate the decision. 

4. Issue: Assess the oversight role of the NIGC and review the management contract 
between the Mohegan Tribe and Trading Cove Associates (TCA) to determine 
whether it exceeded the 30% cap established by Congress. 

> Finding in Brief: The Indian Gaming Regulatory Act (IGRA) conveys to the 
NIGC the authority to oversee and regulate contracts between Indian tribes and 
management companies. The IGRA does not, however, convey authority to the 
NIGC to regulate agreements between tribes and “consultants.” Most tribes elect 
consulting agreements, and as such, are not subject to oversight by NIGC. Of the 
332 gaming operations nationwide, 301 operate without management contracts 
and thus, do not fall under the regulatory and enforcement authority of the NIGC. 
The management contract between the Mohegan Tribe and Trading Cove 
Associates exceeded the 30% cap and was controversial within NIGC. 

5. Issue: Determine the effect of former Deputy Assistant Secretary for Indian Affairs 
Michael Anderson’s October 6, 2000 letter concerning the Constitutional Government 
of the St. Regis Mohawk Tribe. 

> Finding in Brief: The letter from former Acting Assistant Secretary Michael 
Anderson merely affirmed the results of a Federal District Court ruling which 
effectively terminated recognition of the Constitutional Government of the St. 
Regis Mohawk Tribe. The letter, however, appears to have been issued without 
going through the official clearance process. 
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Summary of Findings 
X. Tribal Recognition Decisions 

Six tribal recognition decisions were the subject of investigation: 

• Eastern Pequot Petition 

• Paucatuck Eastern Pequot Petition 

• Little Shell Petition 

• Chinook Petition 

• Duwamish Petition 

• Nipmuc 69A Petition 

The tribal recognition process is a regulatory process by which Indian groups 
petition for Federal recognition as a tribe. B1A is responsible for reviewing such 
petitions and making a determination on these petitions for recognition. Federal 
recognition of a tribe conveys financial benefits and significant rights as a sovereign 
entity, including Federal assistance programs, exemptions from state and local 
jurisdictions, and the ability to establish casino gambling operations. 

The Branch of Acknowledgement and Research (BAR) is the technical staff 
responsible for review of recognition petitions. BAR had recommended that each of 
these petitions be denied. BAR makes its determination using the mandatory criteria set 
forth in 25 C.F.R. §§ 83.7 (a)-(g) Mandatory Criteria for Federal Acknowledgement. 

BAR consists of a Chief and seven researchers. The Chief of BAR reports to the 
Director of Tribal Services, who reports to the Deputy Commissioner for Indian Affairs. 
The Deputy Commissioner for Indian Affairs is a career position that reports directly to 
the Assistant Secretary for Indian Affairs. The BAR staff researches the petitioning 
group’s genealogy, history and culture in a time-consuming process throughout which the 
BAR staff and petitioning group exchange information. The process was intended to take 
approximately two years. In practice, however, the process takes far longer, due to 
limited staff in BAR, lack of procedures to address increased workload, and lack of clear 
interpretative guidance pertaining to the mandatory criteria. See General Accounting 
Office (GAO) Report #GAO-02-49, Indian Issues: Improvements Needed in Tribal 
Recognition Process, November 2001. 

At the conclusion of the review process, the BAR staff makes a recommendation 
to the Assistant Secretary for Indian Affairs. If the petitioner fails to meet any one of the 
seven regulatory criteria, BAR will issue a recommendation against acknowledgment. 
Prior to April 2000, only one determination had ever been issued by an Assistant 
Secretary that was contrary to the recommendation of BAR. 


3 



178 


This report contains exempt information that is being withheld pursuant to exemptions (b)(6) 
and (b)(7XC) of the Freedom of Information Act, 5 U.S.C. § 552. 

Between April 2000 and January 2001, however, BAR’S recommendations 
against recognition for the six petitions at issue were reversed. Former Assistant 
Secretary Kevin Gover, who served as Assistant Secretary for the Bureau of Indian 
Affairs from January 1997 until January 3, 2001, reversed BAR’S determination for the 
Eastern Pequot, the Paucatuck Eastern Pequot, the Little Shell, and the Chinook petitions, 
and issued decisions acknowledging these four tribes. Former acting Assistant Secretary 
Michael Anderson, who assumed his acting position on January 3, 2001, when Gover 
resigned, reversed BAR’s determinations for the Duwamish and the Nipmuc. 

The relationship between Gover and the BAR staff was strained from the 
beginning. Shortly after being appointed, Gover held a meeting with the BAR staff in 
which he stated, “acknowledgement decisions are political.” BAR staff considered this to 
be an indication of how this Assistant Secretary would rule on their findings. BAR and 
the Solicitor who advises them were convinced that Gover did not like the regulatory 
process set forth in 25 C.F.R. Part 83 and, as a result, would base his acknowledgement 
decisions on his personal interpretation of the regulations. 

When Gover did issue his decisions regarding the Eastern Pequot, the Paucatuck 
Eastern Pequot, Little Shell, and Chinook contrary to the recommendations of BAR, the 
BAR staff issued memoranda of non-concurrence for each of the four decisions. BAR 
had never before documented its disagreement with an Assistant Secretary. 

The relationship between BAR and Anderson was even more troubled. The BAR 
staff collectively described the last seventeen days of the Clinton Administration as pure 
hell. BAR believed that Anderson and Acting Deputy Assistant Secretary Loretta Tuell 
viewed them as adversaries rather than subject matter experts. Tuell had pressured BAR 
for a positive outcome on the Nipmuc 69A and Duwamish proposed findings. BAR staff 
reported that Deputy Commissioner for Indian Affairs, M. Sharon Blackwell, had told 
them not to put their concerns on paper. 

Unlike Gover who rewrote his own tribal recognition decisions, Anderson and 
Tuell directed BAR staff to incorporate edits that contradicted their own recommendation 
into their own findings. On January 18, 2001, BAR staff were told that the Nipmuc 69A 
and Duwamish decisions would have to be rewritten. Although they had started on the 
Duwamish rewrite, BAR staff did not receive edits and directions from Anderson and 
Tuell until 4:00 pm on January 19, 2001, after Anderson and Tuell returned from a party 
at Main Interior Building (MIB). The BAR staff stayed until 8:00 pm the evening of the 
19 th to complete the rewrite. 

The troubled atmosphere was apparent to other BLA personnel as well. Then- 
Acting Deputy Assistant Secretary James McDivitt stated that on the morning of 
January 19, 2001, he spoke to a “very upset” BAR Chief who came to him seeking 
direction, since the BAR had not yet received the Nipmuc 69A edits. McDivitt stated 
that he knew little about the BAR process, but when he saw how upset the BAR Chief 
was, he advised the Chief not to do anything illegal. McDivitt was so concerned about 
the actions of Anderson and Tuell that he advised Deputy Commissioner Blackwell not to 
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return to MIB when he saw her leaving to attend a social function. McDivitt stated that 
he knew the actions taken by Anderson and Tuell on tribal acknowledgement would be 
subject to review by the incoming Administration and it was better not to witness any 
questionable actions by the Acting Assistant Secretary and his staff. 

Deputy Commissioner Blackwell described her role throughout this process as 
somewhat of an intermediary, conveying the directives of Anderson and Tuell to the 
BAR staff, while attempting to protect BAR employees from any escalation. Blackwell 
stated that Tuell frequently said, “I’m counselor to the Assistant Secretary and the 
Assistant Secretary wants this done.” Blackwell would then communicate the 
information to BAR, explaining, “This is where they want to go. They are intent on this.” 

Blackwell was specifically asked about the comment the BAR Chief attributed to 
her directing him not to put his concerns on paper. Blackwell initially denied making the 
comment, saying that it had become somewhat of an accepted practice for BAR to 
document its concerns on final determinations that were not in accordance with their 
initial findings. In a subsequent interview, Blackwell advised that she had given 
additional thought to the question and recalled a conversation with the BAR Chief. 
Blackwell stated that when the BAR Chief suggested documenting BAR’S concerns, she 
said, “That will probably bring the house down.” Blackwell said that she advised the 
BAR Chief to keep all his original drafts. 

Blackwell acknowledged that on January 19, 2001, they were “trying to get [these 
decisions] out the door” prior to the change in Administration. BAR staff remained at 
work well into the evening, attempting to complete the requested changes. Blackwell 
stated that she also felt compelled to remain late for several reasons including the 
potential for conflict between BAR and Tuell. Blackwell stated that she considered 
physical confrontations a realistic possibility, expecting someone to “get slapped.” 
Blackwell also expressed concern that if she had not been present, BAR staff could 
potentially end up with reprimands or disciplinary actions submitted to their personnel 
files. She said that any of these actions would have been unwarranted. 

BAR staff eventually left the building around 8:00 pm after Tuell advised them 
that she would complete the changes. Tuell requested that Blackwell review the final 
determination in preparation for submission to the Federal Register. According to 
Blackwell, the final product was lacking some obvious analysis and in her opinion, would 
not pass judicial scrutiny. 


On Monday January 22, 2001, the first working day of the Bush Administration, 
the BAR staff discovered that the Summary Under the Criteria, and two of the three 
Federal Register Notices for the Duwamish Tribe had not been signed by Anderson. All 
of the documents for Nipmuc 69 A had been signed by Anderson and date stamped 
January 19, 2001. All of the documents for the Duwamis h had not. The BAR Chief wen t 
to Deputy Commissioner Blackwell’s office and spoke to H9HB959H3££E£1 

about the need to have Anderson sign the 

documents. The BAR Chief did not speak directly to Blackwell at that time about the 
unsigned documents. 
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Once it was brought to HHfil attention, however, H contacted Anderson and 
told him that the docum ents had not been signed. Anderson agreed to drive to the Main 
Interior Building, where 1H| left the building with the documents and pre sented th em 
to Anderson. He signed them while sitting in his car outside of the building. HBH1 
returned to the office and date-stamped the documents January 19, 2001 . The documents 
were then returned to BAR. 

Deputy Commissioner Blackwell was interviewed three times during the course 
of this inquiry. Initially, Blackwell stated that she had no knowledge of when the 
documents were signed. 

In a second interview, requested by Blackwell, she recalled that the BAR Chief 
had advised her of the unsigned documents. Blackwell remembered telling the BAR 
Chief that Anderson had clearly intended to sign the documents and therefore, he would 
have to come over and sign them. Blackwell said that there was some discussion of how 
to date the documents and that she thought they should be dated when they were intended 
to have been signed. Blackwell said she was not actually involved in getting the 
documents signed, but that she was troubled by the fact that the documents were taken 
out of the building. Blackwell explained that she thought it would have been proper for 
Anderson to come to MIB, sign the documents, date them according to when they should 
have been signed and then make a note explaining the circumstances under which they 
were signed. Blackwell stated that since the “Assistant Secretary” (Anderson) had given 
clear instruction to issue the decision on the Nipmuc petition, she was acting on those 
instructions. 

During a third interview, also requested by Blackwell, she said she had been 
reviewing the file involving the Nipmuc recognition petition and was troubled that there 
was no documentation concerning the manner in which the Federal Register Notices had 
been signed by Michael Anderson on January 22, 2001 . Blackwell said that she now 
recalled analyzing the situation on January 22, 2001, when it was brought to her attention, 
by the BAR Chief. In her analysis, Blackwell concluded that this was a “nunc pro tunc " 
condition (or “signing now for then”) and that the documents could still be signed 
because it was clearly Anderson’s intent that they should have been signed. When the 
BAR Chief inquired of Blackwell how they could get the file to Anderson, Blackwell 
replied that “Anderson needed to come in and sign the documents.” Blackwell said that 
she did not direct the BAR Chief to get the documents signed, but agreed that it was clear 
that she had authorized it. Blackwell reiterated her concern that the documents had been 
taken out of the building to be signed. 

On June 26, 2001, Michael Anderson was interviewed by the OIG at his law 
office, Monteau, Peebles and Crowell, L.L.P. Anderson stated that he was familiar with 
the series of critical Boston Globe newspaper articles related to tribal recognition, Indian 
gaming and partisan politics. He believed they did not accurately portray his actions 
while he was at BI A. Anderson stated that he was initially a proponent of BAR but came 
to dislike them as his dealings with them increased. Anderson considered the BAR staff 
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as merely "adequate civil servants constituting a mix of good and bad personnel." 
Anderson stated, “BAR would write books about tribal acknowledgement rather than 
produce just the meat of the regulations.” He defined BAR’s role as “an information 
gathering body that has overstepped its authority and needs to be put back in check.” 
Anderson said that BAR was intrusive, too involved in the decision-making process, and 
showed little respect for the policy makers (he and Gover). He described the Solicitor’s 
Office as intrusive. Anderson stated that he and Gover had both lost faith in the 
Solicitor’s Office. Anderson readily admitted to returning to MLB and signing the 
Summary Under the Criteria for the Duwamish Tribe on January 22, 2 001, although he 

19, 2001, nor did he advise 


Former Assistant Secretary Gover was interviewed on October 11, 2001, at his 
law office at Steptoe & Johnson, in Washington, DC. He stated that he was very 
unhappy with two specific aspects of the BAR staff. He believed they took far too long 
to arrive at their conclusions and rather than making timely decisions, BAR’s objective 
was academic excellence. He was convinced BAR’s goal was to write decisions that 
could be defended in an academic environment rather than arriving at conclusions based 
upon evidence. 

Gover never questioned the accuracy of BAR’s findings, although he did question 
the necessity of the volume of information they produced. Gover maintains that the 
standard needed to grant an Indian group tribal status should be “the preponderance of 
evidence.” Admittedly, he had problems with 25 C.F.R. §§ 83.7 (a)-(g) Mandatory 
Criteria for Federal Acknowledgement. Gover thought he could never secure sufficient 
backing to have the regulations amended. He chose instead to interpret these regulations 
with a more relaxed and accommodating standard than BAR. The two factors that Gover 
chose to interpret himself were 25 C.F.R. §§ 83.7 (b) and (c). These two factors deal 
specifically with an Indian group existing as a “distinct community” and “maintaining 
political influence or authority over its membership as an autonomous entity” from 
historical times to the present. Gover said, “From 1870 to 1930, the government did all 
they could to disrupt and disturb the American Indian.” He said that because being an 
Indian during this time was not popular, most chose to keep a very low profile, making 
25 C.F.R. §§83.7 (b) and (c) extremely hard to corroborate. 

Gover’s interpretation of 25 C.F.R. §§ 83.7 (b) and (c) appears to be the major 
area of disagreement between BAR and himself. Gover said, “Tribal recognition was not 
intended to be adversarial, but became so.” Once it became adversarial, it was apparent to 
Gover that BAR and the Solicitor's Office (SOL) aligned themselves against his final 
decisions. Like Anderson, Gover had problems with the Solicitor’s Office. Gover 
accused the SOL of attempting to usurp his decision-making authority. 

Gover said that he had authorized the retention of a “recognition consultant” to 
review technical reports prepared by BAR and to ensure that BAR’s findings were 
consistent with Title 25 C.F.R. Part 83. Loretta Tuell selected the consultant. Ms. Tuell 


stated that he did not backdate it to January 
M to do sc 
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was the Director of the Office of American Indian Trust and worked closely with Gover 
and Anderson. The consultant traveled to Washington, DC from his home in Louisiana, 
doing the majority of his work from a hotel room in Arlington, Virginia. 

The BAR and Solicitor’s staff were troubled by the retention of the consultant. 
Although the consultant’s position was never fully explained to BAR or SOL, they 
viewed him as a “hired gun” who was retained to offer legal advice and to assist the 
Assistant Secretary in rewriting his decisions that were contrary to BAR’S 
recommendations. Review of the consultant’s role determined that he did not provide 
legal counsel but he did critique BAR’S findings for Gover & Anderson. 

The BAR staff stated that they had little to no interaction with the consultant. 

They were never told what the consultant’s responsibilities were. By his own admission, 
the consultant stated that he had very little interaction with the BAR staff or the Assistant 
Secretary. The consultant stated that he attended few meetings on tribal recognition and, 
instead, received his instructions from Loretta Tuell. The consultant provided Gover with 
two written proposals in October 2000 in support of a favorable determination of 
acknowledgement for the Duwamish and Chinook Tribes. Gover stated that he used the 
consultant’s research as an “authoritarian basis from an expert on Indian law so that he 
would have a qualified opinion to oppose BAR’S recommendations on petitions for 
Federal recognition.” 

An inspection of BIA personnel records revealed that the consultant was hired 
initially as a “Tribal Recognition Consultant.” Although his appointment changed from a 
consultant to a contractor, his assignment remained the same. When the consultant/’ 
contractor was interviewed, he stated that he “possesses an expertise in Indian law and he 
is thoroughly and uniquely qualified with the criteria set forth in 25 C.F.R. §§ 83.7 and 
83.8.” He supported his self-proclaimed expertise by saying that he successfully 
represented the Tunica-Biloxi Tribe of Louisiana when they petitioned BAR for Federal 
recognition in 1981. 

The consultant worked for DOI from July 31 to September 30, 2000 as a 
“consultant;” he worked from November 20, 2000 to January 20, 2001 as a “contractor.” 
The terms of his contract provided for payment of $387 per day plus per diem, not to 
exceed $22,500. On or about November 20, 2000, he was also awarded $8,500 for his 
“exemplary performance as a consultant.” 

Loretta Tuell declined a request for an interview related to this investigation. 

The conduct of Michael Anderson and M. Sharon Blackwell concerning the 
signing of the Acknowledgment package on the Duwamish petition on January 22, 2001, 
was presented to the Department of Justice for prosecution under 18 U.S.C. § 912 (False 
Impersonation of an Officer or Employee of the United States and Conspiracy to Falsely 
Impersonate an Officer or Employee of the United States, respectively). The Department 
of Justice declined prosecution against Anderson and Blackwell. Because Blackwell is 
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still an employee of the Department, the matter against Blackwell was declined for 
prosecution in lieu of administrative action. 

2. Contact with Bureau of Indian Affairs by former employees 

18 U.S.C. § 207 sets forth the statutory restrictions on the conduct of former 
officers, employees, and elected officials of the Executive Branch. Depending upon the 
type of matter involved and the role of the former employee, the restrictions extend from 
one year to permanent. In every instance, however, the prohibited conduct involves the 
same criminal intent, by which the former employee “knowingly makes, with the intent 
to influence, any communication to or appearance before any officer or employee of any 
department [or] agency. . .in connection with a particular matter. 

A number of contacts involving former Federal (BIA or DO I) employees with 
BIA staff were at issue: 

The first involved a draft of a proposed letter that was prepared by and faxed from 
the law firm of Steptoe & Johnson to Deputy Assistant Secretary for Indian Affairs 
Michael Anderson on May 22, 2000. The draft letter was to New York State Governor 
George Pataki from Assistant Secretary Gover. The letter outlined a plan to substitute the 
Cayuga Nation of Indians for the St. Regis Mohawks as partners with the Catskill 
Development Corporation. The letter was drafted approximately thirty-eight days after 
the St. Regis Mohawks had entered into an agreement with Park Place Entertainment 
Corporation, thus negating their contract with Catskill Development Corporation to build 
a casino at Monticello Raceway in Monticello, New York. Steptoe & Johnson 
represented the Cayuga Nation of Indians, and the attorney from whom the letter came 
was a former Department of the Interior official. 

The second contact at issue was the telephonic contact made by former Acting 
Assistant Secretary Michael Anderson to a DOI Office of Indian Gaming Management 
(OIGM) Director on March 22, 2001, in which Anderson provided a “heads up” that he 
would be requesting a future meeting to discuss Mohawk gaming matters. The OIGM 
Director recalled that the phone call lasted less than one minute. He could not recall 
whether or not Anderson identified who he represented. 

While these incidents of contact might otherwise be in violation of 18 U.S.C. § 
207, the provisions of 25 U.S.C. § 450i(j) — Retention of federal employee coverage, 
rights and benefits by employees of tribal organizations — authorize a former officer or 
employee of a Federal agency to represent an Indian tribe, notwithstanding any 
provisions of 18 U.S.C.§ 207 to the contrary (emphasis added). 

The third incident of contact occurred between Hilda Manuel and BAR 
employees. Manuel had been the Deputy Commissioner for Indian Affairs at BIA until 
April 2000, when she went to work for Steptoe & Johnson. On August 4, 2000, Manuel 
contacted a cultural anthropologist at BAR requesting copies of the acknowledgment 
petition for the Mashpee Wampanoag Indians. When Manuel first called, she did not 
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identify herself. The cultural anthropologist thought, by the tone of the conversation, that 
she was dealing with a BIA superior. The anthropologist said that Manuel demanded an 
immediate response and made it clear that any delay would not be accepted. Manuel later 
identified herself as “Hilda” and then asked, “Do you know who I am?” 

Finally, on September 28, 2000, Manuel and another Steptoe & Johnson attorney, 
the former DOI official, met with Assistant Secretary Gover to propose a “pilot project” 
to outsource the review and analysis of material submitted by petitioning groups to 
support their claims for Federal acknowledgement. A contractor would replace BAR and 
would be selected and compensated by the petitioning group. Manuel made it clear that 
she wanted the Mashpee Wampanoag Indians to be the first pilot project group. The 
proposal was the subject of subsequent meetings, without Manuel being present, but was 
never implemented. 

The Mashpee Wampanoag Indians are not a Federally acknowledged tribe and 
therefore, representation of these Indians does not fall under the exceptions of 25 U.S.C. 

§ 450i(j). Therefore, this last matter was presented to the United States Attorney’s 
Office, District of Columbia, for prosecution under 18 U.S.C. § 207. Prosecution was 
declined. 

3. Anderson’s ruling on video slot machines in Florida 

On January 19, 2001, Acting Assistant Secretary- for Indian Affairs Michael 
Anderson issued a letter to James Billie, former Chairman of the Seminole Indian Tribe 
and to Billy Cypress, Chairman of the Miccosukee Tribe (both tribes are located in 
Florida). Anderson’s letters addressed the issue of Indian gaming in the State of Florida 
and affirmed the National Indian Gaming Commission Chairman’s approval of the 
ordinance for “electronic pull-tab machines” in the Seminole casinos. 

Three classes of gaming are defined in 25 U.S.C. § 2703 and 25 C.F.R. Part 502. 
Class I gaming is not regulated by the NIGC. Class II gaming requires the approval of 
the Chairman. Class III gaming must be approved by the Chairman, be permitted by the 
State in which it is located, and be conducted in conformance with a Tribal-State 
compact. 

As Acting Assistant Secretary, Anderson confirmed the finding of the NIGC 
Chairman that “electronic pull-tab machines” were Class II gaming devices, permissible 
in the State of Florida, when he signed off on the ruling that had been prepared by career 
employees in the Office of Indian Gaming Management. Because Class II gaming 
requires only the approval of the Chairman, Anderson’s decision served as authorization 
for the Seminole and Miccosukee Tribes to engage in “electronic pull-tab machines” 
gaming. 

The Florida State Attorney General vehemently disagreed with this decision, 
claiming that “electronic pull-tab machines” are more similar to slot machines and should 
fall under Class III gaming restrictions. The State of Florida prohibits Class III gaming. 
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On June 29, 2001, however, Deputy Assistant Secretary for Indian Affairs 
McDivitt, issued letters to the Seminole and Miccosukee Tribes of Florida withdrawing 
the Anderson decision of January 19, 2001 . The McDivitt letters were issued to allow the 
Solicitor and Assistant Secretary an opportunity to “evaluate the important issues” in 
dispute as a result of Anderson’s January 19, 2001 letters. 

4. Management Contract Review bv NIGC 

Management Contracts vs. Consulting Agreements 

In 1988 the Indian Gaming Regulatory Act established the National Indian 
Gaming Commission to regulate gaming activities on Indian lands for the purpose of 
shielding Indian tribes from organized crime and other corrupting influences, to ensure 
that Indian tribes are the primary beneficiaries of gaming revenue, and to assure that 
gaming is conducted fairly and honestly by both operators and players. Among other 
responsibilities, the NIGC is responsible for reviewing and approving management 
contracts between the Indian tribes and management companies to ensure that the 
statutory provisions of the IGRA are met. 

The NIGC identified two ways in which an Indian tribe may enter into a business 
arrangement with a management company. The first is a “management contract” that 
calls for the contracting company to be responsible for the “operations and management” 
of a gaming activity. Management contracts are subject to review and approval by the 
NIGC Chairman pursuant to 25 U.S.C. § 2710 (d)(9) and 2711. The NIGC reviews the 
management company as well as the terms of the contract to ensure, among other things, 
that the fee does not exceed the 30% statutory cap, without justification. The Chairman of 
the NIGC has the authority to raise this cap to 40% if the financial projections and capital 
investments allow him to do so. The NIGC takes approximately two years to complete 
this process and authorize a management contract. 

According to NIGC, the second way a tribe might enter into an agreement with a 
management company is by way of a “consulting agreement.” In a consulting agreement, 
the tribe retains the responsibility for day-to-day operations, and the management 
company provides agreed-upon services. By its own interpretation, NIGC has 
determined that consulting agreements do not fall within its jurisdiction for approval. 
Consulting agreements are free from NIGC oversight, and thus are preferred by the tribes 
because they allow casinos to become operational without the two-year wait required by 
the management contract. 

The NIGC stated that, as of June 2001, there were 332 Indian gaming operations 
in the United States which vary in size from local firehouse style bingo operations to 
full-scale Las Vegas-quality casinos. Of the 332 gaming operations, only 31 are 
operating under management contracts approved by NIGC since its creation in 1993. 
(Although the NIGC was established by statute in 1988, it did not become operational 
until its regulations were published in 1993.) The remainder operate with consulting 
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agreements or without outside entities, and thus, do not fall under the regulatory and 
enforcement provisions of the NIGC. 

If the NIGC determines that a partnership between a tribe and management 
company is based upon a consulting agreement, NIGC relinquishes oversight to the 
Office of Indian Gaming Management. If the agreement exceeds seven years, the OIGM 
will review it only in order to determine whether or not it is in the best interest of the 
tribe. If the agreement is for less than seven years, OIGM does not review it at all. 

Consulting agreements require neither background checks on the business 
partners nor compliance with the National Environmental Policy Act (NEPA). These 
agreements have proven to be more lucrative, allowing the business partners to be 
compensated at a rate greater than 40% and, at the same time, freeing them from NIGC 
oversight. 

Management Contract with Fees Exceeding 30% Statutory Can 

The contract between the Mohegan Tribe of Indians of Connecticut and Trading 
Cove Associates had been highlighted in one of the Boston Globe articles. This 
September 1995 contract contained terms that called for 40% of net revenues to be paid 
to TCA over seven years. The terms of the contract had been approved by then- 
Chairman of NIGC, Harold Monteau. 

Two NIGC Commissioners believed that the terms of this contract, which had 
been negotiated by the Chairman, were not in compliance with the Indian Gaming 
Regulatory Act. The two Commissioners felt so strongly about this issue that they 
documented their objections in a memorandum dated September 28, 1995, in which they 
alleged that “the Chairman made a premature determination on the terms of the 
agreement contrary to staff concerns and many of the contract terms were negotiated 
privately. . .without participation by staff or fellow Commissioners and therefore we 
believe that this management agreement should not be approved.” In spite of the two 
Commissioner’s objections, Monteau approved the contract on September 29, 1995. 

In February 1998 the Mohegan Tribal Gaming Authority, representing the 
Mohegan Tribe of Indians of Connecticut, and TCA entered into a Relinquishment 
Agreement that terminated the prior Management Contract, as well as an existing Hotel 
Management Agreement. The Relinquishment Agreement provided that the Mohegan 
Tribal Gaming Authority would assume management of their casino and TCA would 
receive 5 % of gross revenues over fifteen years for termination of its rights under the 
previous agreements and for an expansion project TCA would develop under a separate 
Development Agreement. For this Development Agreement the Mohegan Tribal Gaining 
Authority agreed to pay TCA a $14 million fee. Both the Relinquishment and 
Development Services Agreements were submitted to NIGC for a determination. 

On March 20, 1998, the NIGC Contract Division determined that both of these 
Agreements required NIGC approval. They considered the Relinquishment Agreement 
to be an amendment to the Management Contract with changes to the financial 
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compensation and term of contract to be awarded to TCA. Based on the Tribe’s financial 
statements for the first fiscal year, when NIGC calculated the amount to be paid to TCA 
under the Relinquishment Agreement, it was found that it clearly exceeded the 40% cap. 
As a result, the Contract Division determined that the terms of the amended the 
Management Contract did not comply with IGRA and NIGC regulations. 

Contrary to the Contract Division’s determination, the NIGC Deputy General 
Counsel ruled on May 15, 1998 that the Relinquishment Agreement effectively 
eliminates all management controls by the contractor, and therefore, does not require 
approval by NIGC. Agreeing with the Contract Division on one issue, however, the 
Deputy General Counsel concluded that the “amount of money to be paid to TCA was 
egregious,” 

5. Anderson’s letter on St, Regis Mohawk Tribal Court Authority 

Since 1820, the St. Regis Mohawks had been governed by a three chief system of 
government. Elections were held in June 1995 and a new Constitutional Government 
was elected by the narrow margin of 50.9%. The Mohawk's Tribal Constitution requires 
a majority (51%) of the vote. A year later, the three chiefs attempted to have the newly 
elected Constitutional Government abolished. For several years, BIA continued to 
recognize the ruling Constitutional Government in spite of the protests from the three 
chiefs. The Constitutional Government remained the recognized governing body of the 
St. Regis Mohawks until September 1999 when U.S. District Court Judge Kotelly ruled 
that 50.9% did not meet the required 51% majority as set forth in the Tribal Constitution. 
The U.S. Government did not appeal the District Court's decision. 

After the elections in 1995, while the St. Regis Mohawks sought to establish a 
solid representative government, they also negotiated to bring casino gaming to 
Monticello Raceway in the Catskill Region of New York. In July 1996, the 
Constitutional Government signed a contract with the Catskill Development Corporation 
(Catskill) to build a casino at Monticello Race Track. Catskill, aware that the Mohawks 
were re-establishing their government, entered into a Memorandum of Understanding 
with both tribal government factions in order to validate the existing contract. 

Subsequent to the District Court’s decision, the three chiefs regained control of 
the tribal government. A BIA field representative issued a letter on February 4, 2000, 
recognizing the three chief system of government. In April of 2000, the three chiefs 
government entered into a new casino development arrangement with Park Place 
Entertainment (Park Place), negating the existing contract with Catskill. Shortly after 
agreeing to partner with Park Place, the Mohawk leadership grew suspicious of what they 
believed were unnecessary delays. Park Place owns casinos in Atlantic City, New Jersey, 
and the tribal leaders suspected they were delaying their casino project in order to 
continue the profitability of their other operations. A $12 billion suit was filed by the 
Mohawks against Park Place charging fraudulent intent on the part of Park Place to 
develop a casino. The U.S. District Court returned it to the Tribal Court to be decided. 
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In March 2001, a $ 1.8 billion award was handed down to the plaintiffs. Park Place 
Entertainment appealed the award. 

Following a September 2000 visit to the St. Regis Mohawk Akwcsasne 
Reservation, Michael Anderson issued another letter recognizing the Chiefs elected under 
the Tribe’s traditional government. Anderson went on to say: “Since you have 
determined the “constitutional faction” and its court system are without any legitimate 
authority, the Bureau of Indian Affairs shall disregard any issuance by that “court” of any 
summons, appearance notices, suits, etc.” Although the letter was printed on official 
letterhead, and signed by Michael Anderson, a “surname” copy of the letter could not be 
found. The surname copy indicates who reviewed the letter prior to its issuance and 
confirms that the letter was issued using appropriate procedures. 

This letter garnered the interest of the attorneys representing Park Place who have 
used it as a cornerstone in defense of their appeal. The basis for their appeal is that if 
BIA does not recognize the judicial system approving the $1.8 billion award, then it is 
invalid. The lawsuit has been transferred to the Second Circuit Court of Appeals. 

Conclusion 


1 . While the circumstances surrounding the six tribal recognition petitions were 
highly unusual, each of the recognition decisions has been reconsidered by the 
current Administration before continuing with the regulatory decision-making 
process. The Department of Justice declined prosecution against Anderson and 
Blackwell. Because Blackwell is still an employee of the Departments^ 
administrative action should be considered against her and IHHHflU for 
their respective roles in this matter. 

2. While the statute clearly allows former BIA employees to represent Federally 
recognized tribes immediately upon departure from government, the Department 
should provide departing BIA employees with a standard briefing that clearly 
explains the exemption of 25 U.S.C. § 450i (j) and the departing employee’s 
obligation to notify the Department of any personal and substantial involvement 
in any matter they might participate in post-employment. 

3. Because Michael Anderson’s decision concerning “electronic pull-tab machine” 
gaming activities of the Seminole tribes was rescinded to allow the present 
Administration the time to re-evaluate the decision, the issue has effectively been 
rendered moot. 

4. The determination by the NIGC that it is without authority to review “consulting 
agreements” between tribes and gaming operation consultants precludes effective 
oversight by NIGC of the majority of Indian gaming operations. If the 
Department wishes to enhance this oversight function, or if Congress wishes to 
extend the oversight to all gaining operations, legislative action should be 
considered. 
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5 . The letter from former Acting Assistant Secretary Michael Anderson affirmed the 
results of a Federal District Court ruling that effectively terminated recognition of 
the Constitutional Government of the St. Regis Mohawk Tribe. The legal 
significance of the letter will likely be determined in Federal court. 
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Easterns: Policy 
similar to Nazis’ 

By CHRISTOPHER ARELLANO 

Day Staff Writer 

. North Stofllngton — The Eastern Pequots on Tuesday 
light demanded the towns of Ledyard, Preston and North 
Stonington repudiate a historian's critical report about 
their tribe, saying the towns are following a policy aimed 
at destroying the tribe. 

The tribe bases much of its ancestry on Tamer BrusheL 
who died in 1915. But the historian hired by the towns says 
there is no evidence that she is an Indian. 

“It is the height of arrogance and deceitfulness for the 
town governments to pay so-called objective experts to un- 
do history and hide your true intentions behind the doom 
of attorney-client secrecy while you attempt to complete 
the extinction of the Eastern Pequot Indians said 
Tribal Councilor Lawrence E. Wilson HI before an audi- 
ence that included 40 tribal members. 

“Even if you maintain that the intent was to protect the 
interests of the towns, the effect of your policy is to cany 
out the demise of an American Indian tribe in order to 
find -a final solution to the sometimes difficult issues be- 
* See EASTE RNS page A4 


Easterns dispute historian’s report 

From A1 there were some people who were stH 

tween state and tribal governments, related to the “historic Pequot tribe. 
Such a policy seeks to facilitate the dis- Tribal Chairwoman Mary Sebastian 
appearance of the Eastern Pequot Na- said that the tribe had hot responded ;• 
tion as surely as the Nazi policy regard- the reports earlier because they consic 
ing the ultimate disappearance of the are d it preposterous. Sebastian ais- 
Jewish Nation. This cannot be accept- stdd that while her tribe sought a rels 
able to the people of Connecticut nor tionship with the towns based on re 
shduld it be acceptable policy in any s P ect . selectmen did not return tfc 
state,” Wilson said. same respect to her tribe. 

The comments by Wilson and Tribal 

Chairwoman Mary Sebastian and trib- 
al member Heather Clinton marked the 
tribe’s first response to James Lynch’s 
reports. The Easterns and the Pau- 
catuck Eastern Pequots have filed sepa- 
rate applications for federal recogni- 
tion, which are being reviewed by the 
Bureau of Indian Affairs.' If either 
tribe is recognized, they become eligi- 
ble for federal benefits and the right to- 
negotiate a state compact that could 
lead t0 a casino. The latter prospect 
aiarms many town residents. 

In his report, Lynch says the East- 
erns’ rely only on Brushel for their link 
to the historic Pequots. Lynch has writ- 
ten that there is no evidence that 
BrUshel was Indian and that she wasn’t 
listed on tribal rolls for 78 years. He al- 
so wrote that Brushel did not have a! 
continuous relationship with other 
people who lived on the reservation, 
something that a tribe, must have to be 
federally recognized 
After the Easterns left the meeting, 

First Selectman Nicholas H. Mullane D 
said he is comfortable with the towns’ 
policies, adding they have received 
sound legal advice and have yet to for- . 
mally take a position on either tribes’ 
applications. Selectman William Peter- 
son wanted to know what specifically 
was wrong with Lynch's report, adding 
the BIA has not turned over recogni- 
tion documents requested months ago 
by the towns. 

Selectman Mac Turner said he was 
glad the tribe met in a public meeting 
with the board. 

In his remarks, Wilson said he did 
not think that most of the region’s tax- 
payers would support the policy fol- 
lowed by the three towns, saying the 
towns were able to mask their “true na- 
ture” by a legal exemption to open gov- 
ernment laws. He also demanded that 
the towns apologize to his tribe, as well 
as the Mashantuciet Pequots, for the 
“false and defamatory” statements 
made by Lynch. He said that Congress, 
as recently as 1984, recognized that 
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Paucatucks’ bid 
to bypass BIA 
for recognition 
fails in Congress 

Mashantuckets, who back rival 
Eastern Pequots, opposed effort 

By CHRISTOPHER ARELLANO 
and VffWUMU OKOABK 

Day Staff Writers 

North StonfriftiM — The Paucatuck Eastern 
Pequats waged a monthlong campaign to win 
federal recognition from Congress before 
those plans collapsed Tuesday after being op- 
posed by high-ranking federal officials and the 
Mashantucket Pequots. 

The decision to seek congressional recogni- 
tion of their tribal status was blocked before it 
was incl ude d in a 4, 000-page spending plan be- 
ing considered hy the U.S. Senate. The tribe 
has applied tn the Bureau of Indian Affairs for 
federal recognition, but that wouldn’t have 
been needed if Congress had granted its ap- 
proval 

The decision to seek congressional recogni- 
tion was regarded as a “long shot,” according 
to. tribal spokesman Jim McCarthy McCarthy 
emphasized that the Paucatucks believe in the 
BIA process. 

The rival Eastern Pequots, who share a 
North Stonington reservation with the Pau- 
catucks, have also applied for federal recogni- 
tion with the BIA. The Easterns believe the 
Paucatucks are a splinter group that has left 
their tribe, but the Paucatucks deny any affili- 
ation with the Easterns. McCarthy said the 
Easterns’ petition has made it more difficult 
for the Paucatucks to be recognized by the 
BIA. 

i “When you have a group as brazen as the Se- 
bastian family trying to coopt your entire his- 
tory, claim your heritage and muddy the wa- 
ters as much as possible, of course it makes it 
more difficult," McCarthy said. “One thing it 
hasn't done. It hasn’t eroded the tribe’s confi- 
dence at all. The Paucaluck tribe is enormous- 
ly confident, certainly about the validity and 
the merits of their petition." 

Lawrence E. Wilson DL the Easterns’ chief 
executive officer of tribal recognition, criti- 
cized the Paucatucks for attempting to “cir- 
cumvent the acknowledgment process.” Wil- 
son 3a id the Easterns want to assure the pub- 
lic that they will continue to work through the 
BIA in their quest for recognition. 

See PAUCATUCK page AS 


Fron t A1 

Wilson said the Mashantuckets 
and some federal officials were re- 
sponsible for blocking the Pau- 
catucks’ bid in Congress. Wilson 
thanked the Connecticut delegation, 
the Senate- Indian Affairs Commit- 
toe, the House Natural Resources 
Committee, the House Indian Cau- 
cus, Senate Minority Leader Thomas 
A. Daschle and Assistant Secretary 
qf the Interior Kevin Gover. 

- “We are very encouraged and ap- 
preciate the process works the way It 
i$ supposed to,” Wilson said. 

• McCarthy also said the Mashan- 


tuckets played a key role in stopping 
the Paucatucks. The Mashantuckets 
have endorsed the Easterns’ petition 
and taken out advertisements in the 
New York Times and other newspa- 
pers proclaiming their support of 
their application. 

"It’s very clear that the Mashan- 
tuckets have a powerful and influen- 
tial lobbying group," McCarthy said. 

, A Mashantucket spokesman said 
Thursday that if the Paucatucks 
want to raise issues with tribal lead- 
ers, they sh ould contact them direct- 
ly 

Congress recognized the Mashan- 


tucket Pequots in 1983. McCarthy 
said that legislation originally would 
have recognized both the Mashan- 
tuckets and the Paticatucks. 

‘ The Paucatucks were mysteri- 
ously omitted from the bill when it 
got to the final passage,” he said. He 
said that the committee notes at- 
tached to that bill say that the Pau- 
catucks were no longer in eristenca 
Though that is not true, McCarthy 
said the reference shows that “there 
was an effort made to exclude the 
Paucatucks who were well known 
and existed right next door to the 
Mashantuckets.” 


An aide to U.S. Rep. Sam Gejden- 
son., D-2nd District, said Gejdenson 
doesn't recall the Paucatucks being 
part of the original bill 
Lobbying to pass legislation to rec- 
ognize the Paucatucks began about a 
month ago when the tribe’s represen- 
tatives contacted U.S. Sen. John Mc- 
Cain, R-Ariz., a former chairman of 
the U.S. Senate Indian Affairs Com- 
mittee. McCain was honored at a 
Paucatuck powwow last year, even 
though he did not attend the func- 
tion. 

McCarthy originally said McCain 
was the sponsor of the rider that 


would have been attached to the ap- 
propriations bill and that other sena- 
tors also backed the idea. He later 
said that while the Paucatucks’ rep- 
resentatives had the “impression" 
McCain backed their plan, he never 
officially did so. He didn't identify 
the other supporters. 

A McCain aide said Thursday that 
McCain was first approached a year 
ago "by someone he trusted” on be- 
half of the Paucatucks. The lobbyist 
told McCain that the Paucatucks 
should have been recognized at the 
sami> time as the Mashantuckets. Mc- 
Cain was approached again last 
month and asked to support a De- 
partment of the Interior appropria- 
tion that would include recognition 
of the Paucatucks. . w~ * 

The aide said the senator was sy®- 
pathetic but neutral on the issue. He 
did not agree to sponsor the rider the 
aide said. 

The aide said McCain had been 
told the Connecticut congressional 
delegation and other senators had. 
backed the idea. In fact, the aide said' 
the BIA and U.S. Sen. , Bfijr 
Nighthorse Campbell both str ong, 
•opposed the matter and the Connect!-' , 
cut delegation was unaware ' • 


A Gejdenson aide saiff the con- 
gressman’s office became aware 'of' 
the provision Monday after 
told about it by the Mashantuckerej:- 
The aide described Gejdenson as'fav 
voring the BIA process. . 

• Patricia Zell, chief counsel for th? 
Democratic members of theU.S-.SSl-': 
ate Committee on Indian Affairs,'.; 

■ said tribes have been recognfreff 
through an act of Congress. Ho weV'I 
er, the way 1 the Paucatuck Eastern*. 
Pequots went about it was unusuhl" 
she said. , 

“I can’t recall there ever having, 
been a tribe recognized as part' of 4n‘. 
appropriations bill,” she said. .Ur 
may have happened, but I have been ; 
here 17 years and I don’t ever recill ' 
that happening." ’ 

Zell and Charles F. Bunn.elL- 
deputy chief of staff for the‘Mo&\ 
gan Indians, said in recent yeajrj', 
Congress has typically deferred^- 
the BIA to determine what tribes, 
should be recognized. . . ! r\ 

At North Stonington Town. Hall)" 
First Selectman Nicholas H. Mullarie 
said the Board of Selectmen wouin 
discuss the matter Tuesday night Be _ 
withheld comment until then. . 

Town officials have been pleased’, 
by promises by both groups to ke'eri 
them posted about the progress;of- 
their applications McCarthy saidfre , 
didn’t think the promise was broking 
He said the Tush of a final Congres- 
sional vote before adjournment, as 
well as the tribe's participation in a 
national Indian conference, madrtti 
difficult to discuss the situating 
more openly 



193 


Paucatuck 
bid ruffles 
feathers 

■ An attempt to attach 
the tribe’s federal 
recognition to the 
national spending bill 
is thwarted. . 

By MATT SHELEY 

Norwich Bulletin 

NORTH STONINGTQN — THe Pat? 
catuck Eastern Pequot Indian tribe’s 
bid to circumvent the federal reco g 
nition process Um week and gain 
tribal status by sliding legislation 
through Congress raised more tha$ 
a few eyebrows locally. :• 

The move not only upset th$ 
Eastern Pequot Indians, who shar$ 
a 224-acre reservation in town witft 
the Paucatucks, it may have unset 
tied the tribe's relations with town 
leaders and the Bureau of Indian A£> 
fairs, the federal agency that typi- 
cally determines a tribe's federal staj 
-tus. « § 

'It was a kamikaze run that ma£ 
have burned every bridge they eve? 
had,” said Patty Marks, a lawyer for 
the Eastern Pequot^. 

Not so, a Paucatuck spokesman 
said Thursday. 

“It was a slim, slim chance, but 
the Paucatucks felt they -would be 
miss if they didn't look into it,” saifl 
Jim McCarthy, Paucatuck 
spokesman. “An act of Congress haS 
always been a route that’s available 
and it doesn’t undermine our.com- 
mitment to the BIA. From what wd 
hear; the BIA is not disgruntled.” •• 
Both tribes are waiting for th£ 
BIA to rule on thdir separate applij 
cations for federal recognition. If they 
are recognized, their tribal lands wifl 
be put into trust and exempt from 
taxation and zoning regulations: 
They could also negotiate a casino 
compact with the state government 
The petitions are being considf 
ered simultaneously, and a decision 
is expected within months. 

The Eastern Pequots have 647 
See PAUCATUCKS, AS 
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members. The Paucatucks have 150 
members. 

The Paucatucks' lobbyists asked 
Sen. John McCain, R-Ariz. and oth- 
er legislators about the possibility of 
attaching a rider or amendment; to 
an immense $520 HI lin n spending bill 
passed by the Senate on Wednesday 
that would grant their recognition. 

McCain, the former chairman of 
the Senate Indian Affairs Committee, 
rebuffed the move, although he said 
he would not oppose the Paucatucks* 
effort . 7 . 

As word of the Paucatucks’ effort 
spread last week, itwas rumored that 
the tribe was boasting McCain as 
their key supporter McCain and his 
staff.were annoyed, and BIAofficials 
were said to be upset because the 
tribe tried to arcumvent the normal 
recognition process. ; 

Eastern Pequot leader Mary Se- 
bastian said ber tribe was appalled by 
the Ffr ucatucks’ attempt to bypass the 
BIAprocess. 

“It’s sad to see this last-gasp acfcof 
desperation,” Sebastian said ini a 
statement - . ( 

Tbwn leaders in North Stonington 
were quiet on the issue, saying they 
knew fittle about the matter and wait- 
ed more time for research. 

But Preston first Selectman 
Robert Congdon said he was under 
the impression the Paucatucks were 
going to stick with the BIA process, 
and not go through Congress. 

“At the informational meeting they 
had several weeks ago, my recollec- 
tion was that they were committed to 

the BIA process," Congdon said. 
“They even talked about some otifer 
tribes and their going through the leg- 
islative process.” , 

While he said there are no plans' 
in the works, McCarthy said the Pau- 
catudcs have not ruled out pursingan 
arttrfCongress&rreagnitimint^e 
future, if the. opportunity is right J3e 
said the blame for thefaOurtresides 
with the Maahantucket Pequot trifee, 
operators of fbxwoods Resort Caisi- 
no and one of the state’s two feder- 
ally recognized tribes. t'--!. V. 

‘The Mashan tuckets’ lobbyingisf- 
forts in Washington are high-pow- 
ered,” McCarthy said. “We’re fold 
they put up a way vigorous fight to try 
to deny the Paucatucks justice 
through legislatioa” "i 


Recendy, the Mashaatuckets 
called for the unification of the two 
tribes in a letter to Secretary of file 
Department of the Interior Bruce 
Babbitt V':'. 

The Hartford Courarit reported 
Thursday that the Mashantrekets pot 
only opposed the Paucatuck effcrt But 
ma& their known to the BM, 

which was already aware of and jtti- 
* gry about the matter: 

.NortoStoningtmFirrtSfiedman 
Nicholas MuEane saidthe town das 
$52,000 in an account for theft Wash- 
ington, Q.C. based attorneys to Re- 
search the tribes’ applications. When 
toey' wme across, a situation that 
„ might affect Ncrtfc Stooirigtop, t&ey 
contact town officials, who then de- 
cide how to progress. 



194 


STATEMENT OF 
CHIEF JAMES A. CUNHA, JR. 

ON BEHALF OF 

THE PAUCATUCK EASTERN PEQUOT TRIBAL NATION 

ON S. 1392. A BILL TO ESTABLISH PROCEDURES FOR THE BUREAU OF INDIAN 
AFFAIRS OF THE DEPARTMENT OF THE INTERIOR WITH RESPECT TO TRIBAL 

RECOGNITION 

AND 

S. 1393, A BILL TO PROVIDE GRANTS TO ENSURE FULL AND FAIR 
PARTICIPATION IN CERTAIN DECISION MAKING PROCESSES AT THE BUREAU 

OF INDIAN AFFAIRS 


Submitted to the Senate Committee on Indian Affairs 

September 19, 2002 


Introduction 


Mr. Chairman and Members of the Committee: 

My name is James A. Cunha, Jr. I am a traditional Chief of our Tribe and the elected 
Treasurer of our Tribal Council. 

I am submitting this statement on behalf of the Paucatuck Eastern Pequot Tribal Nation 
of North Stonington, CT. Our petition is #113 in the federal acknowledgment process before the 
Bureau of Indian Affairs, Branch of Acknowledgment and Research. 

The Paucatuck Eastern Pequot Tribe wishes to thank the Committee for holding this 
hearing to consider improvements that are needed in the federal acknowledgment process. We 
appreciate the leadership and hard work of Chairman Inouye and Vice Chairman Campbell on 
these and other issues. With regard to the process for federal acknowledgement of an Indian 
tribe we are particularly mindful that this Committee has held hearings on this issue since 1986 
and that legislation to reform the process has been before the Committee in every Congress since 
1986. 
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The Paucatuck Eastern Pequot Tribe and Our Petition 

The Paucatuck Eastern Pequot Tribal Nation has 150 members and a 224-acre reservation 
in North Stonington, CT. The reservation was established in 1683 and is known as the Lantern 
Hill Reservation. Historically, however, the Tribe occupied and controlled a much larger land 
area in what is now southeastern Connecticut. Our Tribe and our reservation have been 
continuously recognized by the Colony and the State of Connecticut. The Tribe has been known 
by a number of names over the years: Stonington Pequots, North Stonington Pequots, Eastern 
Pequots and Paucatuck Eastern Pequot. At all times, the Tribe’s leaders have been recognized as 
chiefs by the State of Connecticut and by other New England tribes. All of the current members 
of the Paucatuck Eastern Pequot Tribe descend from the historic tribe through three individuals 
who were members of the Tribe and resided on the North Stonington Reservation in the 19th 
century. 

As this Committee knows, in 1978, a formal administrative process was established 
within the Department of the Interior for tribes to petition the federal government to be 
acknowledged as an Indian tribe eligible for the benefits and services accorded all federally 
recognized tribes. Members of our Tribe have been working to achieve federal recognition since 
the 1970s, gathering information and documentation about our Tribe in order to present our case. 
As is required under the regulations, the Paucatuck Eastern Pequot Tribe sent a letter of intent to 
submit a petition to the Branch of Acknowledgment and Research (BAR) in 1989. The Tribe 
submitted an extensively documented petition in 1994, and submitted additional supplemental 
documentation in 1996. This material includes historical, anthropological and genealogical data 
and documents; newspaper and other articles written over many decades which talk about the 
Paucatuck Eastern Pequot; oral histories of tribal members; information about the Paucatuck 
Eastern Pequot’s tribal council meetings, governing documents and membership criteria; and 
descriptions of tribal activities and events, and issues in which Paucatuck tribal leaders have 
been active both historically and to the present. 

On April 2, 1998, the petition of the Paucatuck Eastern Pequot Tribe was placed on 
“active consideration.” On March 24, 2000, Assistant Secretary for Indian Affairs Kevin Gover 
signed a positive Proposed Finding, recommending that the United States affirm that a 
govemment-to-govemment relationship exists between the federal government and the Tribe. 

The Proposed Finding noted several areas under criteria b and where the petition did not present 
sufficient evidence. It also said that our petition, along with that for Petitioner #35, the Eastern 
Pequot Tribe, met all of the criteria up to the year 1973. After that year, the evidence was not 
clear as to whether there was one tribe, two tribes or no tribe under the criteria. The Assistant 
Secretary specifically stated that the Department would make a decision on that issue in the Final 
Determination. 

On January 19, 2001, the State of Connecticut and the Towns of North Stonington, 
Ledyard and Preston, filed suit against the Department of the Interior in the federal district court 
for Connecticut ( Connecticut vs. Interior). Among other things, the plaintiffs sought the 
unprecedented remedy of having the federal court direct the Bureau of Indian Affairs to set aside 
the Proposed Finding, and of forcing the Paucatuck Eastern Pequot Tribe back to the start of the 
acknowledgment process. 
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The Tribe sought to intervene in the litigation. On March 27, 2001, Judge Covello issued 
an order acknowledging the right of the Paucatuck Eastern Pequot Tribe to intervene in the 
litigation as a matter of right based on the implications of the case for our rights and interests. 

On March 30, 2001, Judge Covello entered a scheduling order in the case, which set out a 
schedule for the completion of the consideration of our petition. The scheduling order called on 
the BIA to comply with all FOIA requests filed under federal and state law by the parties to the 
litigation by May 4, 2001 . This deadline was met. By August 2, 2001, all interested parties and 
the petitioners submitted to the BIA their comments on the March 24, 2000, Proposed Findings. 
By September 4. 2001, the petitioners submitted their responses to the comments on the 
Proposed Finding to the BIA. On October 4, 2001 , the BIA commenced consideration of all of 
the evidence before it on the petitions, and on October 25, 2001, the BIA requested that Judge 
Covello extend the date for the issuance of a Final Determination from December 4, 2001 to 
June 4, 2002. The Paucatuck Eastern Pequot Tribe supported the BIA’s request for additional 
time to review the evidence and prepare the Final Determination. Judge Covello granted the 
BIA’s request. The BIA subsequently advised the court that it would need an additional 20 days 
for the completion of the Final Determination documents. 

The Final Determinations were issued on June 24, 2002 and were published in the 
Federal Register on July 1, 2002. The Final Determinations concluded the evidence submitted 
by each petitioner was sufficient to show that one tribe, composed of both petitioners, met all of 
the criteria for recognition. Accordingly, the Assistant Secretary acknowledged the existence of 
the Historic Eastern Pequot Tribe. The Final Determinations will become effective on 
September 30, 2002 if no appeals are filed. However, Attorney General Blumenthal and the 
Towns of Ledyard and North Stonington have announced their intention to file an appeal prior to 
September 30 th . The litigation in the Federal District Court for Connecticut is still pending. 

S. 1392 and S. 1393 

We commend Senator Dodd for his interest in improving the acknowledgment process. 
We support those provisions of S. 1392 that would authorize a significant increase in 
appropriations for the operations of the BAR. We also support the idea of codifying the 
regulations that govern the acknowledgment process. S. 1392 appears to include some of those 
regulations and to omit others. It also omits several definitions that are part of the regulations 
and that are essential to applying the seven mandatory criteria. It is not clear why the bill is 
written in this fashion, but we believe that it should not be enacted as introduced because doing 
so is very likely to cause confusion and delay in a process that is already too lengthy. 

With regard to S. 1393, we agree with the Department of the Interior that the bill may 
very well lead to conflicts of interest for the Department as it is called upon to decide who will 
receive grant funds with respect to any particular petition at the same time that the Secretary will 
be called upon to make decisions on the merits of those petitions. 
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The GAO Report 

We would like to address several issues which the General Accounting Office raised in 
their November, 2001, report entitled “Improvements Needed in Tribal Recognition Process,” as 
well as their September 17, 2002 testimony before this Committee, which is based on that report. 

— Increased Funding: We strongly concur with the GAO in its acknowledgment that the 
recognition process is hindered by limited resources. The 2001 report noted that the workload of 
BAR staff in reviewing and evaluating petitions has increased, along with their responsibilities to 
handle administrative duties, but funding for and staffing of that office has decreased. 

Last year, the Paucatuck Eastern Pequot Tribal Nation submitted testimony to the House 
and Senate Interior Appropriations Subcommittees, regarding FY 2002 appropriations for the 
Bureau of Indian Affairs. We urged Congress’ favorable consideration of increased funding in 
FY 2002 for the Branch of Acknowledgment and Research. We asked that funding be increased 
from $900,000 in FY 2001 to a level sufficient to provide BAR with at least three full research 
teams (historian, genealogist and anthropologist). 

We know firsthand how understaffed BAR is. One of our Tribe’s great frustrations in the 
acknowledgment process, even when we were under “active consideration,” was that there was 
no or minimal communication from the BAR. There is little or no opportunity for dialogue 
between the petitioner and the BAR, even to get a status report on where BAR is in the process 
of their review, or when certain materials we had requested under the Freedom of Information 
Act might be made available to us. When we raised this concern with the BAR, staff told us they 
are too shorthanded to respond to petitioner inquiries. We learned that when the BAR receives 
requests for documents under FOIA and similar inquiries, staff must stop the research and 
analysis they are conducting in order to make photocopies or to review and redact documents 
before they can be copied. 

The lack of adequate resources directly affects the timeliness and quality of the decisions 
made by the BAR staff. We began to gather the documentation for our petition during the 
1970’s. The process was slow because we lacked the funds to hire the anthropologists, historians 
and genealogists who usually prepare documented petitions. We filed our letter of intent to file a 
petition in 1989 after being urged to do so by BAR staff. It took us until 1993 to gather all of the 
information necessary to submit our documented petition. At that time, the BAR was operating 
with three full research teams and they were able to provide us with a “technical assistance” 
letter in about six months. To our knowledge, that was the last year that the BAR was fully 
staffed by three research teams. In 1996 we filed the documentation called for in the technical 
assistance letter and were placed in the status of those petitioners who were ready and awaiting 
active consideration. 

In April of 1998, we were placed on active status. We asked the BAR staff if they 
needed any additional documentation and were told not to file anything because they had all of 
the information needed. Under the regulations, the BAR staff and the Assistant Secretary had a 
year to issue a Proposed Finding. It took an additional year for the Proposed Finding to be 
issued. After the Proposed Finding was issued. Attorney General Blumenthal requested that the 
BAR staff conduct an on-the-record technical assistance meeting to explain the Proposed 
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Finding. At the technical assistance meeting in August of 2000 the BAR staff stated for the 
record that they had not been provided adequate time to review the documentation for our 
petition prior to recommending that the Assistant Secretary issue a negative Proposed Finding. 
They attributed the lack of time to the need to comply with then Assistant Secretary Cover’s 
February 11, 2000 directive regarding the processing of petitions. 

We note that the Attorney General and the Towns have made many allegations about the 
“unfairness” imposed on them as a result of the February 1 1 directive from Assistant Secretary 
Gover. The truth of the matter is that the directive had no effect on them. The effect of the 
directive was felt almost exclusively by the BAR staff and petitioners. The BAR staff was 
required to stop most independent research and to rely on the evidence submitted by petitioners. 
If the directive had been in effect at the time of the Mohegan Proposed Finding in 1 989, it is 
quite likely that the Tribe would not have received a positive Final Determination five years 
later. During those years the BAR staff spent considerable time engaged in independent research 
in Connecticut and it was the evidence generated from that research that formed the basis for the 
Final Determination. We did not have the benefit of a similar effort by the BAR staff in the 
preparation of the Final Determination on our petition. The burden of addressing the issues 
raised in the Proposed Finding on our petition fell entirely on us. 

— Allegations of Improper Influence: The GAO report notes that with respect to several 
recent recognition decisions, the recommendation of the BAR staff for a Proposed Finding or 
Final Determination was not accepted by the Assistant Secretary for Indian Affairs, who is the 
ultimate decision-maker. The GAO found that “[m]uch of the current controversy surrounding 
the regulatory process stems from these cases.” 

In our case, while BAR staff initially recommended that a negative Proposed Finding be 
issued, based on their review of our documentation, the Assistant Secretary determined that the 
fact that we have lived on the Lantern Hill Reservation for over 300 years and have had an 
ongoing relationship with the Colony and State of Connecticut throughout this same time period 
should be given weight, consistent with prior actions of the Department in regard to state 
recognized tribes in Maine. The BAR staff accepted the conclusions of the Assistant Secretary 
as being within his authority and as consistent with the evidence. Attorney General Blumenthal 
and the Towns of Ledyard, Preston and North Stonington were officially, and repeatedly, made 
aware of this during a formal, on-the-record technical assistance meeting with the BAR staff in 
August, 2000. However they continue to misrepresent the facts and distort the record on this 
point, 


During the Spring and Summer of 2000, the Towns of Ledyard, Preston and North 
Stonington and the Connecticut Attorney General alleged that the processing of the Paucatuck 
petition by the BIA had been subject to improper political influence and that the 
acknowledgment process was corrupt. 

On behalf of the Paucatuck Tribe, I wrote to Secretary Babbitt and asked that he request 
the Department of Interior’s Office of Inspector General to investigate to determine if there was 
any validity to these allegations. On August 23, 2000, the Inspector General expressly found no 
factual basis for the allegations of improper influence and corruption, and no factual basis to 


5 



199 


conclude that Assistant Secretary Kevin Gover had a conflict of interest with respect to the 
Paucatuck petition, or was otherwise acting improperly. 

Subsequently, Representative Frank Wolf (R-Va) requested that the Inspector General 
investigate the handling of the acknowledgement petitions for six tribes, including the Paucatuck 
Eastern Pequot Tribe. On March 4, 2002, the Inspector General issued a report that erroneously 
concluded that Assistant Secretary Gover had issued the Proposed Finding on our petition over 
the objections of the BAR staff. Our attorneys pointed out the error to the Inspector General and 
he promptly issued a correction. Attorney General Blumenthal was notified directly by the 
Inspector General of both the error and the correction. However, he continues to misrepresent 
the facts and distort the record on this point. 

GAO’s September 17 testimony, which is based on its November, 2001 report, did not 
correct the record on these points. 

Finally, it should also be noted that former Assistant Secretary Gover has publicly 
informed Attorney General Blumenthal that the only time during the consideration of a petition 
for acknowledgement while he was Assistant Secretary that he felt any political pressure or 
influence was on our petition — and that pressure came from the Attorney General and the Towns 
of Ledyard, Preston and North Stonington. 

— Meeting the Criteria for Acknowledgment: GAO noted in its report that there is 
general agreement that petitioning groups must satisfactorily address the seven mandatory 
criteria set forth in the regulations in order to be recognized. It recommended, however, that 
clearer guidance be provided on what kinds and quantities of evidence are required to meet these 
criteria, and for the consideration of historical circumstances when evidence may be lacking. 

This may lead to results that appear to be inconsistent or arbitrary and a process that appears to 
be lacking in transparency in the judgment of GAO. We do not disagree. 

We support the continued application of all of these criteria to all petitioners. And, we 
look forward to the forthcoming guidance the BIA has developed for ensuring that petitioners 
and interested parties understand the kind and quantity of evidence that is needed to meet the 
criteria. We hope that the new guidance will assist in making the process more consistent, 
predictable and transparent for everyone. One of our concerns with the manner in which the 
Attorney General and the Towns participated in the processing of our petition revolved around 
their refusal or failure to disclose the identity and the credentials of the experts who assisted 
them. The BAR staff and petitioners certainly have a sound basis for needing such information. 
The evaluation of the evidence and analysis developed by their consultants would be more 
reliable. The process would be markedly more transparent. We went to great lengths to openly 
identify our experts and to present their credentials to the BAR and all of the interested parties. 

It is regrettable that the Attorney General and the Towns did not do the same and still have not 
done so. 

During the additional technical assistance meetings the BAR held for the Attorney 
General and the Towns in July, 2001, the BAR staff explained in great detail how they consider, 
analyze, evaluate and weigh the evidence under each of the criteria. Based on that description, it 
should have been possible for the Attorney General ant the Towns to effectively present 
evidence that might show that we did not meet the criteria if such evidence exists. The Final 
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Determination makes it clear that they failed to do so and that we met our burden of proving that 
we do meet each of the seven criteria. 

Attorney General Blumenthal and First Selectman Mullane have criticized Assistant 
Secretary Gover’s decision to issue a positive Proposed Finding on our petition at the same time 
that he raised questions about whether we had met our burden of proof on two of the mandatory 
criteria. This criticism appears to be the result of a willful misunderstanding of what a Proposed 
Finding is. When the BAR provides a petitioner with a “technical assistance” or “obvious 
deficiencies” evaluation of a documented petition, and when the Assistant Secretary issues a 
Proposed Finding, both actions are preliminary. Both are designed to highlight areas of 
weakness and inconclusive evidence or documentation in order to enable the petitioner and 
interested parties to better present their case. None of these actions constitutes final agency 
action. They are intended to guide petitioners and interested parties in the development of 
evidence and documentation so that when a final decision is made, it will be based on all of the 
available evidence. It is in the final stage of the acknowledgement process, the issuance of a 
Final Determination , where the Assistant Secretary must find that all seven criteria have been 
met by the petitioner. At that stage, the failure of a petitioner to meet any one of the criteria is 
sufficient to require the issuance of a negative Final Determination. Even a casual review of the 
Proposed Findings and Final Determinations that have been issued by the Department since the 
regulations were first issued in 1978 reveals these fundamental points about how the process 
works. The GAO did not address this point in its 2001 report. 

— Input from State and Local Governments: The GAO report notes repeatedly that 
decisions regarding tribal status of petitioning groups also affect surrounding non-Indian 
communities, and that procedures under the current regulations for providing information to 
interested parties and considering their views on a petition are ineffective. While GAO correctly 
notes that third parties have become increasingly active on recognition cases, the report failed to 
note that all parties have difficulty getting information from the BAR staff and that the current 
acknowledgment regulations provide significant opportunities for state and local governments 
and other interested parties to be kept informed of and comment on a petition, including the 
following: 

• When a letter of intent to file a petition for recognition or a documented 
petition is submitted, the Assistant Secretary for Indian Affairs must notify the 
governor and attorney general of the state in which the petitioner is located and 
publish formal notice in the Federal Register within 60 days. Governors, 
attorneys general and all other interested parties are invited to “submit factual or 
legal arguments in support of or in opposition to the petitioner’s request for 
acknowledgment and/or to request to be kept informed of all general actions 
affecting the petition” (25 CFR 83.9). 

• Interested parties are notified when the documented petition is placed on 
“active consideration” and BAR begins its review of the documentation and 
analysis in preparation for the Proposed Finding; they are notified of any time 
extensions for the issuance of the Proposed Finding; and are provided with a copy 
of the report summarizing the evidence for each criteria which explains the 
Proposed Finding. 
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• These same interested parties have an opportunity to comment on the Proposed 
Finding after it is issued by the Assistant Secretary. 

• In addition, interested parties may request or participate in a formal, on-the- 
record “technical assistance” meeting with BAR staff to discuss the reasoning 
behind the Proposed Finding. The State of Connecticut and the Towns of 
Ledyard, Preston and North Stonington exercised their prerogative to request 
technical assistance from the BAR, and in August, 2000, and again in July, 2001, 
the Department held on-the-record technical assistance meetings for them on our 
Proposed Finding. 

• Interested parties are part of the discussions that the Assistant Secretary holds 
with the petitioner to decide on a timeframe for review of all the material and 
evidence submitted as comments on the Proposed Finding in the preparation of a 
Final Determination. 

• Upon issuance of a Final Determination, an interested party may file a request 
for reconsideration of that decision with the Interior Board of Indian Appeals. 

Following that, an interested party can challenge a Final Determination in federal 
court. 

Whether a local government chooses to participate in the many opportunities afforded it 
under the 25 CFR Part 83 regulations is another matter. In our case, the Towns of Ledyard, 
Preston and North Stonington and State of Connecticut were notified by BIA in 1989, when we 
submitted our letter of intent. It was only after our petition went on “active consideration” in 
1998 that the Towns and Attorney General became active in opposing our petition. 

— The Scope of the GAO Report: The GAO report presented some new analysis and data 
which is quite helpful, such as the discussion of recognition under the Indian Reorganization Act 
and the accompanying chart showing when and how each of the 47 individually recognized 
tribes was recognized, and the timelines for the acknowledgment process under the current 
regulations. 

However, we were troubled that the report also wandered to conclusions about other 
aspects of the federal-tribal relationship without fully analyzing their impact or explaining their 
connection to the federal acknowledgment process. This was true of the report’s brief discussion 
of federal benefits and services to recognized tribes, exemption from the laws of state or local 
jurisdictions, the taking of lands into trust to establish, add to and consolidate tribal homelands, 
and the establishment of gaming facilities. The GAO report referred to the “controversies 
surrounding the federal recognition process,” which are, as the report admits, tied to “events that 
can only occur after a tribe is recognized.” It is unfortunate that a case of cart-before-the-horse 
negatively impacts petitioners who are in the recognition process. 

We wish that GAO had given more consideration and weight to the thoughts offered by 
some petitioners in the process, along with those of BAR staff and interested parties. Surely 
other petitioners would agree with the criticisms that the recognition process is too lengthy and 
costly, and decisions may appear to be reached with a degree of subjectivity in analysis. 
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Petitioners might not have focused on gaming and federal services, but rather on other issues, 
such as the opportunities for third party input, concern that state and local governments want a 
veto right over a petition, the need to insure that sensitive material in a petition (such as 
membership information, information about traditional cultural practices, etc,) is adequately 
protected from release to the public, the required level of evidence to meet the mandatory 
criteria, and the question of whether the Department, which has recognized 15 tribes and denied 
acknowledgment to 19 petitioners since 1978, might be predisposed against adding more tribes 
to the family of Indian nations. 

— The Role of Gaming: The GAO report makes much of Indian gaming. The Paucatuck 
Eastern Pequot Tribe wishes to comment on remarks in the report and by some public officials 
which suggest that Indian tribes are being “invented” in order to be able to operate casino 
gaming, and that the only reason unacknowledged tribes are going through the recognition 
process is so they can take advantage of the Indian Gaming Regulatory Act. 

Members of our Tribe have been working to achieve federal recognition since the 1970s, 
long before Congress enacted legislation to authorize Indian gaming in 1988. Living as our 
Tribe does in southeastern Connecticut, we want this Committee to know that our tribal leaders 
and elders were gathering information and documentation about our Tribe in order to present our 
case to the BAR long before anyone ever heard about the Foxwoods Casino or the Mohegan Sun 
Casino. 


For some petitioners, because of the length and cost of the federal acknowledgment 
process, they find it necessary to agree to go into gaming so that they can bear the costs 
necessary to hire the experts and develop the evidence necessary to achieve federal recognition, 
not the other way around. In our case, even though we are recognized by the State of 
Connecticut, our efforts to become federally recognized have been opposed by Attorney General 
Blumenthal and the Towns of Ledyard, Preston and North Stonington. The Attorney General has 
opposed our petition even though as a member of the State Senate in 1989 he voted in favor of 
changes to state law that affirmed our existence as a tribe. 

We don’t know how much money the Attorney General and the Towns have spent 
opposing our petition, but we do know that they have employed one of the largest law firms in 
the nation and have hired many experts. It is fair to say that more than a million dollars of State 
tax revenues have been spent in opposition to our petition. Some of that funding has come from 
the portion of revenues the State of Connecticut receives from the Mohegan and Manshantucket 
Tnbes and then distributes to the local communities. At the very least, it is ironic to hear First 
Selectman Mullane complain about the impacts of Mohegan Sun and Foxwoods and then learn 
that the funds he is provided to deal with those impacts are being spent to fight us. He 
conveniently neglects to mention that the largest employer and taxpayer in North Stonington is 
the Mashantucket Pequot Tribe. 

The sources of funds available to assist petitioners are a small grant program in the 
Administration on Native Americans in the Department of Health and Human Services and 
prospective development partners in the private sector. In the private sector, virtually the only 
parties interested in providing funds to a petitioner are from the gaming industry. We did not 
create this system. It is the system imposed on us and in which we are required to prove our right 


9 



203 


to exist. We certainly agree that the system can be improved and we are willing to assist in that 
effort. 


The Attorney General and the Towns of Preston, Ledyard and North Stoningnton can’t 
quite decide what they want. On one hand they tell us to follow the process. On the other hand 
they tell everyone that the process is broken and corrupt and that any decision they don’t agree 
with is proof of that. We can only conclude that the only process they want is one that gives 
them the results they want. 

We have lived in these communities for centuries. We will never leave. We know who 
we are. We also understand that the “rules of the game” require us — and only us — to prove our 
right to be there. We would like to have an open and cooperative relationship with our 
neighbors. We hope that one day they will be able to accept us for who we are and that they will 
honor the laws that have been written to define us and work with us to build a better community 
for everyone. 

On behalf of the Paucatuck Eastern Pequot Tribal Nation, thank you for this opportunity 
to submit this statement. We would be pleased to assist the Committee members as your 
consideration of this issue continues. 
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THE BURT LAKE BAND OF 




6461 E. Brutus Road, P.O. Box 206 • Brutus, Michigan 49716 • (231) 529-6113 


TESTIMONY OF CARL L. FRAZIER, CHAIRMAN OF THE 
BURT LAKE BAND OF OTTAWA AND CHIPPEWA INDIANS, INC. 
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS 
ONS. 1392 AND S. 1393 


SEPTEMBER 17 2002 


Good Morning Mr. Chairman: 

My name is Carl Frazier. I am the Chairman of the Burt Lake Band of 
Ottawa and Chippewa Indians. On behalf of our tribal members, I thank you 
for allowing me to submit written testimony today. 

Mr. Chairman, I am frustrated, troubled and angered by the proposed 
moratorium on tribal recognition as well as S. 1392 and S. 1393. From the 
point of view of the Burt Lake Band, these bills if enacted would place yet 
additional obstacles in our already-prolonged effort to have the Federal 
Government acknowledge that we are a recognized Tribe. From the point of 
view of Indian nations generally, S. 1392 appears to delegate the authority of 
Congress to terminate a Tribe to the Secretary of the Interior. Congress has 
never previously delegated that authority to the Secretary and it should not do 
so now. 

The Burt Lake Band of Ottawa and Chippewa Indians-then known as 
the Cheboigan Band- signed the 1836 Treaty of Washington and the 1855 
Treaty of Detroit. The U.S. Senate ratified each of these treaties. Those 
ratifications established a govemment-to-govemment relationship between 
the Unites States and the Burt Lake Band. 

The 1836 Treaty designated a 1,000 acre reservation for the Cheboigan 
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Band. However, through no fault of the Band, a series of errors contributed to 
the ultimate demise of this reservation. 

1 . Though ordered, the federal government failed to locate the actual 
reservation boundaries, 

2. Even though these lands were identified (Sections 35 and 36 N. 
R3W), the federal government failed to remove these lands from public sale, 

3. The federal government allowed individual members of the Band to 
purchase these very same lands that should have been their reservation lands 
to begin with, 

4. We followed the advice of the local federal Indian Agent and placed 
federal trust lands into state trust status, 

5. Local county officials then placed these same state trust lands on the 
county tax rolls. Believing that this trust land was not taxable, our people did 
not pay the real property taxes and a corrupt local timber baron named 
McGinn bought these "tribal lands" at a public tax sale. 

Then armed with a writ of assistance, McGinn ordered the Band from 
its village site. Our people refused to move, so McGinn, aided by the local 
sheriff, burned our tribal village to the ground in October of 1900. 

The Tribe then sought help from the U.S. Justice Department. In 191 1, 
the United States sued McGinn in the United States Circuit Court for Eastern 
Michigan. The United States alleged that it sued on behalf of the 
“Cheboygan band of Indians [which] is now and was at all the times 
mentioned in this bill of complaint a tribe of indiansfsic] under the care, 
control, and guardianship of the plaintiff and said band is now and was at all 
times mentioned in this bill of complaint recognized by the plaintiff through 
its chiefs or head men which it annually elects.” In the litigation, the United 
States sought to have all the conveyances set aside and the lands restored to 
the Burt Lake Band. The court decided that, because the land in question had 
been patented in fee without any restraint on alienation, no trust had been 
created and the lands were in fact subject to state taxation. 

The Tribe urged the United States to appeal that decision, but no 
appeal was taken. 
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Despite the loss of these lands, our people remained in the immediate 
area and continued to maintain our tribal community life. In 1 934, we 
petitioned to reorganize our government under the Indian Reorganization Act 
(IRA). To our surprise, we were found ineligible for IRA assistance solely 
because we lacked communal lands and the United States would not allocate 
any IRA funds to purchase new lands for our tribe. 

While we were disappointed and continued to lobby for tribal lands, no 
federal official ever told us that the U.S. had any thoughts of terminating our 
govemment-to-govemment relationship with the United States. 

Certainly, Congress has known how to end the govemment-to- 
govemment relations between the United States and particular Indian tribes. 
In the 1950s, Acts of Congress terminated those relations for a number of 
tribes. But Congress has never taken any action to terminate our tribe. 

Today, our tribe still is centered in the area where our original village 
was located, and it continues to correspond with U.S. government officials, 
yet our name is not included on the current list of federally recognized tribes. 
Unlike the members of most other non-recognized tribes, our members 
continue to receive U.S. Indian Health Service benefits and our students still 
qualify for the Michigan State Indian tuition waiver program. But we receive 
no tribal services from the BIA. 

My frustration stems from this: No one in the United States 
Government can tell me or my tribal members when and under what legal 
authority the United States terminated its govemment-to-govemment 
relationship with our tribe. We have never been given any notice that the 
United States intended to terminate the relationship. 

After year's of fighting for an answer, the Brut Lake Band, seeing no 
alternative, filed a letter of intent to petition with the Branch of 
Acknowledgment and Research (BAR) in the mid 1 980s. We waited more 
years until, finally with the support of Michigan Congressman Dale Kildee 
and of some this committee’s excellent staff, our petition became number one 
on the active consideration list at the BAR. That was in November of 1998. 
Now, four years later, the BAR has still not assigned a team to or started to 
work on our petition. 
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First, the BAR needed to complete work on other tribal petitions. 

Then, the Muwekma Band and the Mashpee Tribe, who are equally deserving 
of consideration, but well behind us on the waiting list, filed lawsuits in the 
U.S. District Court. Each succeeded in having the Court order the BAR to 
complete work on its petition within a prescribed deadline. 

While we wait, we continue to pose some very simple questions. 

1 . What law, gave the BIA the legal authority to terminate Burt Lake 
Band or any other federally recognized tribe? 

2. If the BIA wants to terminate the Burt Lake Band, the Northern 
Cheyenne, the Navajo, Rosebud Sioux, or Oneida or any other tribe 
recognized by a treaty ratified by the Senate, can it do so simply by omitting 
that tribe from its list of federally recognized tribes and terminating BIA 
services to that tribe? 

3 . If the BIA omits the Northern Cheyenne, the Navajo, the Rosebud 
Sioux, the Oneida, or some other treaty tribe’s name from the list of federally- 
recognized tribes and gives it no appropriations, is that tribe terminated the 
day the list is published, the day the services stop coming, a month later, a 
year later, five years later? I simply cannot find the answer to that question. 

When I pose these questions to the BIA, they give me no answers, 
although one representative of the Solicitor’s Office did say that our tribe 
could have chosen to dissolve itself. I then asked her how we managed to do 
that without knowing it. We still have 650 active enrolled members, many 
who are the sons, daughters, grand children and great grandchildren of those 
who were in our village when McGinn burned it to the ground. Many of 
these people are eligible for enrollment in other tribes, but they have chosen 
to remain with the Burt Lake Band. Our Tribal Council still meets at least 
once a month. We still have a tribal office, hold general membership 
meetings and elections, operate tribal programs, and hold cultural gatherings. 
Our people get together with each other on a regular basis and many of our 
elders still speak our language. We still hold our ghost suppers, teach our 
children our traditions and culture, attend local pow wows, hold traditional 
funerals together, and testify at hearings like this. Representatives of our 
tribe have visited the U.S. Congress on a regular basis since 1935. We have 
worked with the BIA on our tribal land claims. So I ask again, when and how 
did we choose to self destruct? 
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Receiving no answer from the BIA, we last year filed an action in the 
U.S. District Court for the District of Columbia and asked the Court to order 
the BIA to include our name on the list of federally recognized tribes. The 
U.S. moved to dismiss our case on the ground that we had not exhausted our 
administrative remedies by going through the BAR process. To our dismay, 
the Court granted that motion. So the Court has essentially told us that the 
Department of the Interior has the power to terminate our govemment-to- 
govemment relationship with die United States if it decides not to 
acknowledge us through its administrative procedures. 

Although we have no money, our lawyers are staying with us and will 
appeal that decision, because we see no administrative remedies that we have 
failed to exhaust. 

While the Burt Lake Band appreciates the sincere efforts of this 
committee and the interest Senators Dodd and Leiberman are showing by 
drafting S. 1392, we see no benefit in that legislation. While the bill does 
increase the authorization for the BAR, we have no reason to hope that those 
funds will actually be appropriated, and no assurance that our petition will be 
taken up even if those moneys are actually awarded. We are also deeply 
troubled by the new hearing provisions contained in S. 1392 and the grant 
proposals in S. 1393, because those moneys can be used by towns and local 
governments to make life even more difficult for tribes in our position. 

In the past, Congress has never explicitly granted the Department of 
the Interior the authority to terminate an Indian tribe. In fact, whenever the 
subject has come up, Congress has explicitly reserved this authority for itself. 
I call to your attention the findings in the Tribal List Act and in Tlingit and 
Haida legislation contained in that same statute. Section 103(3) of the Tribal 
List Act states that “a tribe which has been recognized . . . may not be 
terminated except by an Act of Congress.” 

The Tlingit and Haida Status Clarification Act was part of the same 
public law that contained the Tribal List Act. The findings in that Act are 
even more explicit on the powers of the Secretary of the Interior: “the 
Secretary does not have the authority to tenninate the federally recognized 
status of an Indian tribe as determined by Congress” and “the Secretary may 
not administratively diminish the privileges and immunities of federally 
recognized Indian tribes without the consent of Congress. 
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If Congress enacts S. 1392, codifying the BAR regulations and, 
specifically, part 83.8 of those regulations, it is implicitly delegating its 
authority to terminate a tribe to the Department of the Interior. We do not 
think it should delegate that authority. 

I close by returning to my first and most important point. When this 
body ratified our treaty, it created a govemment-to-goveniment relationship 
between the Burt Lake people and the United States. This body has never 
terminated that relationship. I respectfully call upon the members of this 
Committee and the other Members of this Congress to honor that commitment 
by helping us right this terrible wrong and injustice. We have no other place 
to go. 


Thank you for the opportunity to express the tribe's concerns on these 
very important matters. 

Respectfully submitted, 

Carl L. Frazier 

Burt Lake Band Tribal Chairman 
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TESTIMONY OF CHAIRMAN TEX G. HALL 
OF THE MANDAN, HIDATSA AND ARIKARA NATION 

PRESIDENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS 


BEFORE THE UNITED STATES SENATE 
COMMITTEE ON INDIAN AFFAIRS 

September 17, 2002 

Chairman Inouye, Vice Chairman Campbell and Members of the Committee, I am 
honored to submit written testimony on behalf of the National Congress of American 
Indians, the nation’s oldest and largest association of Indian tribal governments. We 
greatly appreciate the opportunity to participate in the legislative process of the United 
States Senate and to provide this Committee with our views on this critical issue. 

Attached to this testimony, please find a copy of NCAI Resolution MSH-01-069, “To 
Oppose a Moratorium on the Federal Recognition Process and in Support of a Fair and 
Efficient Acknowledgment Process.” 

On behalf of NCAI, I would urge the Senate to oppose any efforts to place an amendment 
on the Interior Appropriations bill that would create a moratorium on the right of tribes to 
petition the federal government for acknowledgment as a federally-recognized Indian 
tribe. As you know, Senator Christopher Dodd has offered such an amendment (No. 

4522 to Amendment No. 4472) to the Interior bill, and our understanding is that such an 
amendment may come up for consideration this week. 

Both the federal government and the NCAI have a longstanding position that legitimate 
Indian tribes, whose status has been historically omitted because of the vagaries of U.S. 
history and federal Indian policy, should have the right to petition for formal recognition 
by the federal government. Such recognition acknowledges the govemment-to- 
govemment relationship between the tribe and the federal government, as well as the 
tribe’s eligibility to the benefits and services provided by the federal government to 
Indian tribes. 

The current process for federal recognition, found in 25 C.F.R. 83, is a rigorous process 
requiring the petitioner to satisfy seven mandatory criteria, including historical and 
continuous American Indian identity in a distinct community. Each of the criteria 
demands exceptional anthropological, historical, and genealogical research and 
presentation of evidence. The Department proceeds with exceeding deliberation, and 
decides on average only one or two petitions per year. The vast majority of petitioners do 
not meet these strict standards, and far more petitions have been denied or withdrawn 
than have been accepted. 
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The process is also plagued by an enormous backlog. Some petitioners have been 
waiting over two decades since they submitted their initial petitions. Our understanding 
is that a petitioner who has a completed petition before the Department of Interior now 
has an estimated five to six year waiting period before the petition will receive 
consideration. This is an unjust period of delay for a federal government agency, and 
NCAI supports changes that will make this a more efficient and equitable process. 

Senator Dodd’s proposed amendment would create an indefinite moratorium until the 
Secretary of Interior certifies that certain new administrative procedures have been 
created for the recognition process. Such an amendment would only increase the delay 
for the petitioning tribes, of whom many have been waiting interminably for a decision. 
Also, because there is no incentive for the Secretary to actually create this new process, 
the petitioning tribes would be put in limbo for additional years, decades, or perhaps 
forever. This would be the ultimate Catch-22 for a tribal petitioner. 

Inappropriate to Legislate on an Appropriations Bill 

Consistent with Senate Rule 1 6, Indian tribes have consistently opposed legislating on 
important matters of Indian law and policy in appropriations bills. Such efforts have 
historically been undertaken by those who have stood in opposition to Indian country on 
matters that, if subjected to the full scrutiny of the legislative process, would not succeed. 
Proceeding in this fashion provides no opportunity for tribal consultation or thoughtful 
consideration of the impacts of the legislation on the diverse interests affected by such 
action. As is the case here, there has been no tribal consultation developed on the 
amendment. 

The appropriate venue for the consideration of substantive changes in federal Indian law 
and policy is the Senate Committee on Indian Affairs, as with today’s hearing on 
legislation introduced by Senator Dodd, S. 1392 “Tribal Recognition and Indian Bureau 
Enhancement Act of 2001,” for this Tuesday, September 17, 2002. 

In addition to the Dodd bill, Senator Campbell has also introduced reform legislation that 
was co-sponsored by Senators Inouye and Bingaman, S. 504. “Indian Tribal Federal 
Recognition Administrative Procedures Act 2001 .” While there is support from Indian 
country for many of the concepts in S. 504, even this more comprehensive piece of 
legislation is still in need of further consultation and refinement. 

Specifically, there still needs to be further discussion about the need for an independent 
commission on federal recognition, the purpose and function of additional hearings and 
other procedures aimed at increasing the petitioners’ and interested parties’ participation 
in the process, the appropriate criteria, including the importance of state recognition, for 
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determining the existence of an Indian tribe, and the appropriate evidentiary standards for 
evaluating information submitted in the petitions. 

Finally, in response to recommendations made by the General Accounting Office (GAO) 
in their November 2001 report on “Improvements Needed in Tribal Recognition 
Process,” the Administration is expected to soon release their strategic plan for improving 
the process. 

Clearly, the proponents of these measures should be afforded a meaningful opportunity to 
have their initiatives given full and fair consideration by the Senate through the normal 
legislative process. While it is true that there are problems with the process of federal 
recognition - delays, high costs and lack of staff, to name a few - these burdens most 
heavily fall on the tribes seeking recognition. NCAI is very much interested in 
participating in deliberate reform efforts that are intended to protect the fundamental right 
of tribes to petition for federal recognition. 

Dodd Proposals One-Sided — Do Not Address Tribal Concerns with the Process 

Parties with divergent interests in the federal acknowledgement process have raised 
concerns with it, however, Senator Dodd’s amendment, which embodies portions of S. 
1392, only reflects the concerns of those opposed to federal recognition and completely 
ignores the concerns of Indian tribes and petitioning Indian groups. 

The existing process is a stringent one that requires intensive historical documentation of 
seven mandatory factors. Despite testimony provided by the Native American Rights 
Fund during a Senate Committee on Indian Affairs hearing in May 2001 that, “the criteria 
in the present regulations are so burdensome and heavily dependent on primary 
documentation that many legitimate Indian tribes simply cannot meet them,” Senator 
Dodd’s amendment would appear to further raise the burden on petitioning groups by 
heightening the evidentiary standards. Such a fundamental change to the federal 
recognition process should not be enacted without careful consideration by the 
Committee on Indian Affairs and meaningful consultation with Indian tribes and affected 
petitioners. 

As mentioned above, Senator Dodd’s amendment also does nothing to address the 
concerns of Indian tribes and petitioning Indian groups related to the expense and time 
required to complete the process. To the contrary, it would place a moratorium on 
recognition decisions, further delaying the process. Moreover, one of the most critical 
problems with the federal acknowledgement process is the lack of resources at the 
Department for reviewing the submitted petitions and managing other administrative 
requirements associated with the process, such as responding to Freedom of Information 
Act requests and preparing for requests for reconsideration, judicial appeals, and lawsuits. 
While Senator Dodd’s amendment would authorize additional funding for the 
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Department, it would not allow the Department to expend any of those funds until it 
certified to Congress that it had implemented new administrative procedures. Again, this 
moratorium would only further delay the Department’s review of petitions and add to the 
administrative burden already paralyzing the Branch of Acknowledgement and Research. 

Finally, the amendment also appears to do little to meaningfully improve the procedures 
for providing notice and opportunity to participate to interested third parties. The 
existing regulations already provide for notice to the state and the community, the 
consideration of relevant evidence, and formal meeting procedures. The provisions in 
the Senator’s amendment would add little to the existing process. 

Overall, the Senator’s amendment makes no real effort to meaningfully reform the 
process and simply stands to further delay pending recognition decisions in the State of 
Connecticut, and elsewhere. 


Conclusion 


Senator Dodd’s amendment is intended to obstruct the Department’s consideration of 
certain petitioners from within the State of Connecticut. Its impact, however, would fall 
unfairly on all of the legitimate tribes throughout the country who have yet to receive the 
recognition they deserve. The Tribal Nations that make up NCAI are strongly opposed to 
this amendment, and we urge you to join with us in our opposition. 
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NATIONAL CONGRESS OF AMERICAN INDIANS 


THE NATIONAL CONGRESS OF 
AMERICAN INDIANS 

RESOLUTION #MSH-0 1-069 

Title: To Oppose a Moratorium on the Federal Recognition of 
Tribes and in Support of a Fair and Efficient Federal 
Acknowledgment Process 

WHEREAS, we, the members of theNational Congress of American Indians 
of the United States, invoking the divine blessing of the Creator upon our efforts and 
purposes, in order to preserve for ourselves and our descendants the inherent 
sovereign rights of our Indian nations, rights secured under Indian treaties and 
agreements with the United States, and all other rights and benefits to which we are 
entitled under the laws and Constitution of the United States to enlighten the public 
toward a better understanding of the Indian people, to preserve Indian cultural values, 
and otherwise promote the welfare of the Indian people, do hereby establish and 
submit the following resolution; and 

WHEREAS, the National Congress of American Indians (NCAI) was 
established in 1944 and is the oldest, largest, and most representative national 
American Indian and Alaska Native tribal government organization; and 

WHEREAS, the administrative process to federally recognize tribes is set 
forth in 25 C.F.R. Part 83, the Federal Acknowledgment Process (FAP), which is 
implemented by the Bureau of Acknowledgment and Research (BAR) of the Bureau 
of Indian Affairs (BIA) and gives the Assistant Secretary the decision-making 
authority to render positive or negative determinations on each petition for 
recognition; and 

WHEREAS, the result of a positive determination on a recognition petition 
is of utmost significance and is not to be extended lightly because it acknowledges 
the govemment-to-go vemment relationship between the federal government and the 
tribe and acknowledges the tribe’s eligibility to receive federal services and enjoy 
other privileges of federally recognized tribes; and 

WHEREAS, the FAP process, which was developed in 1978 and revised in 
1994 with an unprecedented amount of consultation with interested parties, is a 
rigorous process requiring the petitioner to satisfy seven mandatory criteria each of 
which demands exceptional anthropological, historical, and genealogical research 
and presentation of evidence; and 
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NCAI 2001 MID-YEAR SESSION 


RESOLUTION #MSH-01-069 


WHEREAS, despite the stringent criteria of the FAP process and the ample opportunity for 
participation in the process by interested parties, efforts to reform the process have been proposed 
continuously since 1988 in the U.S. Congress in order to attempt to establish a more equitable, less 
costly and less time-consuming approach to federally acknowledging tribes, noting the lack of staff 
and resources at BAR and the inordinate amount of time petitioners must wait to reach active 
consideration by BAR; and 

WHEREAS, some, including the State of Connecticut and certain Connecticut towns, have 
launched an outright attack on the FAP process in the federal courts and in Congress and have called 
for a moratorium on the federal recognition of tribes in a politically motivated effort to delay and 
obstruct the BAR’s consideration of certain petitioners from within the State of Connecticut, fueling 
controversy over the recognition process as well as sovereign rights of all tribes. 

NOW THEREFORE BE IT RESOLVED, that NCAI does hereby support the rights of 
unrecognized tribes to pursue federal recognition through a fair and efficient process, administrative 
or otherwise; and 

BE IT FURTHER RESOLVED, that while NCAI acknowledges that the FAP process 
needs improvements to ensure timely consideration of petitions, it opposes a moratorium on 
recognition determinations while reform proposals are being offered, reviewed, or implemented as 
such a moratorium would be wholly unfair to petitioners who have waited far too long to be 
considered by BAR; and 

BE IT FURTHER RESOLVED, that NCAI opposed politically motivated attacks on the 
FAP process brought by states and towns either in court or on Capital Hill as such attacks are fueled 
solely by efforts to deny a tribe’s right to pursue federal recognition in accordance with the law; and 

BE IT FINALLY RESOLVED, that NCAI does hereby support this resolution and agrees 
to work with Congress and the Administration to obtain necessary funding to permit the BAR to 
fulfill its function and to ensure an administrative recognition process that more promptly processes 
petitions while maintaining the integrity in the FAP process. 
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NCAI 2001 MID YEAR SESSION 


RESOLUTION #MSH-0 1-069 


CERTIFICATION 

The foregoing resolution was adopted at the 2001 Mid-Year Session of the National Congress 
of American Indians, held at Foxwoods Resort Casino mMashantucket, Connecticut on May 13-16, 
2001, with a quorum present. 



Susan Masten, President 



Adopted by the General Assembly during the 2001 Mid-Year Session of the National 
Congress of American Indians, held in Mashantucket, Connecticut on May 13-16, 2001. 
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